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IN THE 


United States Court of Appeals 

fob the District of Columbia 
October Term, 1942. 


No. 8371. 


WASHINGTON LOAN AND TRUST COMPANY, INC., 
A CORPORATION, TRUSTEES FOR THE CORPO¬ 
RATION OF THE TOWN OF BOWMANSVILLE, 
PROVINCE OF ONTARIO, DOMINION OF CAN¬ 
ADA, Appellant, 


MARGARET B. HICKEY, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF AND APPENDIX FOR APPELLANT. 


This is an appeal by the Washington Loan & Trust Com¬ 
pany (defendant below) from the action of the District 
Court of the United States for the District of Columbia in 
denying appellant’s motion for a judgment in its favor not¬ 
withstanding the verdict of the jury, or for a new trial, and 
entering a judgment for the appellee (plaintiff below), Mar¬ 
garet Hickey, thereon. 
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STATEMENT OF THE CASE. 

Appellee, while walking on Saturday, February 15, 1941, 
about 3:30 P.M. (App. 21) along the south side of G Street, 
Northwest, in the city of Washington, District of Columbia, 
in front of premises known as the McGill Building, was 
struck by a falling object which later proved to be a window 
ventilator from the fourth floor of the building. The 
property in question was being operated as an office build¬ 
ing by the appellant as Trustee for the Corporation of the 
Town of Bowniansville, Province of Ontario, Dominion of 
Canada. 

The ventilator was of the adjustable type which could be 
opened to fit in between the grooves of the window frame 
and, when inserted, the lower part of the window could be 
lowered upon the top of the ventilator. Air came into the 
room through small vents in the ventilator, which was fur¬ 
ther held in place by means of a catch which kept it extended 
when it had reached the required width for the window 
frame (App. 25; 50). It was similar to ones commonly in 
use for the same purpose and there was no evidence offered 
that the ventilator involved was in any wise dangerous, 
defective, or in need of repair. 

The ventilator in question was not the property of the 
appellant and had not been installed or furnished for the 
use of the tenant occupying the fourth floor (App. 41). No 
other ventilators of similar type were used on any other 
floor in the building and appellant’s superintendent in 
charge of the building was unaware of its use on the fourth 
floor until after the accident (App. 48). 

The District of Columbia Workmen’s Compensation Com¬ 
mission used and occupied the fourth floor under a written 
lease between the appellant as trustee and the United States 
Government which provided (App. 11 to 13)— 

“6. The Lessor shall furnish to government, during 
the occupancy of said premises, under the terms of this 
lease, as part of the rental consideration, the follow¬ 
ing : Electric current for lighting, for electric fans and 
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for ordinary office equipment, together with the neces¬ 
sary lighting fixtures, sockets, bulbs, wall plugs, etc., 
water, heat, elevator service, adequate toilet facilities 
and supplies, window shades on all window’s and awn¬ 
ings wiiere considered necessary by the Government, 
janitor service for the daily cleaning of office rooms, 
corridors and toilet rooms necessary for the proper 
use of the space, including the keeping of said lighting, 
heating and plumbing fixtures in good repair. 

“8. The Government shall have the right, during the 
existence of this lease, to make alterations, attach fix¬ 
tures, and erect additions, structures, or signs, in or 
upon the premises hereby leased (provided such alter¬ 
ations, additions, structures, or signs shall not be det¬ 
rimental to or inconsistent with the rights granted to 
other tenants on the property or in the building in 
which said premises are located); which fixtures, addi¬ 
tions, or structures so placed in or upon or attached 
to the said premises shall be and remain the property 
of the Government and may be removed therefrom by 
the Government prior to the termination of this lease, 
and the Government, if required by the Lessor, shall, 
before the expiration of this lease or renewal thereof, 
restore the premises to the same condition as that ex¬ 
isting at the time of entering upon the same under this 
lease, reasonable and ordinary wear and tear and dam¬ 
ages bv the elements or bv circumstances over which 
the Government has no control, excepted: Provided 
however, that if the Lessor requires such restoration, 
the Lessor shall give written notice thereof to the Gov¬ 
ernment thirtv davs before the termination of the lease. 

v * 

“9. The Lessor shall, unless herein specified to the 
contrary, maintain the said premises in good repair 
and tenantable condition during the continuance of this 
lease, except in case of damage arising from the act or 
negligence of the Government’s agents or employees. 
For the purpose of so maintaining the premises, the 
Lessor reserves the right at reasonable times to enter 
and inspect the premises and to make any necessary 
repairs thereto.” 

The employees of the Commission were directed by posted 
signs on the premises to “put out the lights and close all 
windows” before leaving for the day (App. 35; 37; 47; 60). 
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The charwoman employed by the appellant to clean the 
rooms on the fourth floor testified that she did not at any 
time touch the windows or the ventilators and she specifi¬ 
cally denied having touched any window ventilator on the 
day of the accident (App. 56; 58; 59). The appellant’s 
superintendent testified that on February 15,1941, after the 
accident had occurred, he examined the fourth floor and 
found all the windows properly closed and no ventilators in 
the windows except of the office of the deputy commissioner 
(App. 27; 2S; 56; 62). He specifically denied knowing of 
the use of this type of window ventilator until after the 
accident (App. 42; 43; 44; 46; 48). There is therefore in 
the record no testimony from any source that any servant, 
agent or employee of appellant had ever touched or handled 
any window ventilator on the fourth floor and particularly 
on the day of the accident. 

The windows on the fourth floor were washed by an in¬ 
dependent firm under a written contract with the appellant 
and such work was usually performed during working hours 
(App. 32; 34; 41). The windows had not been washed on 
the day of the accident, which was a Saturday when the Gov¬ 
ernment bureau on the fourth floor usually closed at 1 P.M. 
and the doors were locked. 

The official report from the U. S. Weather Bureau for the 
District of Columbia disclosed that there was a 35-miles an 
hour gale blowing at the time of the fall of the window ven¬ 
tilator (App. 10). 

From all the testimony, there was no evidence showing 
the cause of the fall of the ventilator. 

At the conclusion of the evidence for the plaintiff, the de¬ 
fendant moved for a directed verdict which was overruled 
by the Court with the statement— 

“ * * * in this case we think that the case should be sub¬ 
mit od to the jury and make a motion for a judgment 
notwithstanding the verdict.” 

One witness was then offered by the appellant and certain 
agreed documentary evidence introduced and the case sub- 
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mitted to the jury after the allowance and rejection by the 
trial court of requests for instructions. 

The jury returned a verdict in favor of the appellee and 
thereafter appellant filed a motion for judgment in its favor 
notwithstanding the verdict of the jury, or in the alterna¬ 
tive for a new trial, under Rule 50 (b) of the Federal Rules 
of Civil Procedure, which motion was denied by the trial 
court on July 16, 1942. 

STATEMENT OF POINTS ON WHICH APPELLANT 

RELIES. 

1. The Court erred in overruling the defendant’s motion 
to set aside and vacate the verdict and judgment for the 
plaintiff, appellee herein, or to grant a new trial. 

2. The Court erred in granting plaintiff’s jury instruc¬ 
tions numbered 2 and 4. 

3. The Court erred in rejecting defendant’s jury instruc¬ 
tion numbered 3. 

4. The Court erred in holding that the res ipsa loquitur 
rule applied to the facts of this case and in so charging the 
jury to that effect. 

SUMMARY OF ARGUMENT. 

The points relied upon by appellant may for purposes of 
argument be resolved into two propositions of law and facts 
as follows: 

1. The principle of res ipsa loquitur does not apply to the 
facts of the present case and the Court erred in denying 
appellant’s jury instruction to that effect and in granting 
appellee’s two instructions on that point and in so charg¬ 
ing the jury. 

2. The Court erred in overruling appellant’s motion to set 
aside and vacate the verdict and judgment in favor of the 
appellee and to enter a judgment in favor of the appellant. 



APPELLANT’S ARGUMENT. 

1. The principle of res ipsa loquitur does not apply in this 
case. 

The res ipsa loquitur doctrine is based upon the theory 
that the defendant in charge of the instrumentality which 
caused the injury either knows the cause of the accident or 
has the best opportunity to ascertain it, and that the plain¬ 
tiff had no such knowledge and therefore is compelled to 
allege negligence in general terms and to rely upon the proof 
of the happening of the accident in order to establish neg¬ 
ligence. The inference which the doctrine permits is 
grounded upon the fact that the chief evidence of the true 
cause, whether culpable or innocent, is practically acces¬ 
sible to the defendant but inaccessible to the injured per¬ 
son. If the circumstances do not suggest or indicate su¬ 
perior knowledge or opportunity for explanation on the 
part of the party charged, or if the plaintiff himself has 
equal or superior means of information, the doctrine will 
not apply. American Jurisprudence, Vol. 38, par. 299. 

By virtue of a written instrument (Appellant’s Exhibit 
No. 2, App. 11-13) by and between the appellant, as Trustee 
for a Canadian Township (Lessor), and the United States 
Government (Lessee), the exclusive use, possession and con¬ 
trol of the fourth floor of the McGill Building was vested 
in the District of Columbia Workmen’s Compensation Com¬ 
mission 4 ‘said leased space * • * to be used exclusively for 
the following purposes (See instruction No. 3): as office 
space for the United States Employees’ Compensation Com¬ 
mission * * # ”, subject only to the right of appellant as 
Lessor “at reasonable times to enter and inspect the prem¬ 
ises and to make any necessary repairs thereto” and to 
daily clean the office rooms, corridors and toilet rooms 
“necessary for the proper use of the space”. 

Other than this reservation of right of entry under the 
lease in order to fully comply with the conditions imposed 
upon it by the lease, the appellant through its servants and 
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employees possessed and exercised no control over the 
fourth floor of its building. 

It should also be especially noted that the appellant as 
Lessor was to provide the Government lessee only with the 
following: 

“Electric current for lighting, for electric fans and 
for ordinary office equipment, together with the neces¬ 
sary lighting fixtures, sockets, bulbs, wall plugs, etc., 
water, heat, elevator service, adequate toilet facilities 
and supplies, window shades on all windows and awn¬ 
ings where considered necessary by the Government, 
janitor service for the daily cleaning of office rooms, 
corridors and toiiet rooms necessary for the proper use 
of the space, including the keeping of said lighting, 
heating and plumbing fixtures in good repair.” (Italics 
ours) 

There was no provision in the lease that the appellant was to 
furnish window ventilators; and the evidence affirmatively 
discloses that none was furnished or installed by the appel¬ 
lant or its servants and agents. It is therefore reasonable to 
assume that such means of ventilation were bought and in¬ 
stalled and used by the occupants of the fourth floor for 
their own convenience and comfort and certainly without 
consultation with or consent of the appellant as Lessor. In 
any event, the government tenants took away these ventila¬ 
tors when they moved from the building (App. 4S). As 
a matter of fact, the appellant’s building superintendent 
testified (App. 46; 4S) that he did not know that there 
were any such type window ventilators in use in the build¬ 
ing until after the appellee had been struck and after he had 
gone to the several floors in the building to ascertain the 
source of the falling object. 

It is therefore clear that the use, possession or control 
of the window ventilator, the instrumentality causing the 
injury to the appellee, had never been in the appellant but 
always in the occupants or employees of the D. C. Work¬ 
men’s Commission on the fourth floor. It was not the dutv 

w 

of appellant to maintain the window ventilator in proper 
repair or to inspect it at regular intervals. 
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We believe the law to be well settled that to invoke the 
rule of res ipsa loquitur, the appellant must have exclusive 
possession and control of the instrumentality causing the 
injury or such possession and control, as well as knowledge 
or reasonable opportunity for knowledge, of the situation, 
so as to impose upon it the burden of explaining how the 
accident could have happened except for some neglect of a 
duty on its part. The rule asumes that appellant must 
have knowledge of the existence of danger either in the 
handling of the instrumentality or in the maintenance of the 
premises on which the instrumentality is located, which is 
superior to that of the person injured. The rule further 
assumes that there is no other person or corporation which 
has any control or knowledge of the dangerous instrumen¬ 
tality and therefore that the appellant has by its knowledge 
and control failed in some respect with reference to the 
use of due care in the premises. 

There is not a scintilla of evidence that the appellant 
through its servants and employees at any time handled the 
window ventilator or knew anything regarding its origin, 
presence or condition. The cause of the fall of the ventila¬ 
tor still remains shrouded in mystery and unexplained by 
any witness or by inference from any proven fact. Appel¬ 
lant is therefore as equally without information as to the 
cause of the fall of the ventilator as the appellee. 

There would be no trouble with the facts of this case and 
the application of the res ipsa loquitur rule if the falling 
object had been a portion of the building, or a fixture over 
which appellant had actual control, and with respect to the 
maintenance of which the accident itself would have raised 
a probability of its negligence. This case also differs from 
those cases where some person is injured on a premises due 
to being struck by some object under the exclusive control 
and use of the owner in connection with the maintenance of 
hallways, passages, doorways, vault doors and other means 
of ingress and egress for the invited public and tenants of 
the building. Such are the following cases: O’Hanlon v. 
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Grubb (leaky radiator), 38 App. D. C. 251; Security Savings 
& Commercial Bank v. Sullivan (defective vault in side¬ 
walk), 49 App. D. C. 119; Trustees v. Foster (grate in side¬ 
walk), 156 N. Y. 362; Walker v. Dante (fall over raised step 
between show windows), 61 App. D. C. 175; Wardman v. 
Hanlon (hot water from a flush tank) 52 App. D. C. 14; 
Lyman v. Knickerbocker Theater Co. (fall of roof due 
heavy accumulation of snow), 55 App. D. C. 323. 

The only possible negligent act or omission of care here 
with which appellant should be charged is being title owner 
to the building from which the ventilator unfortunately fell. 
Appellant insofar as the record shows, has fully performed 
its duty both to its tenants and to the public in every respect. 

There is considerable authoritv to the effect that before 

•> 

the res ipsa loquitur rule can be invoked, there must be a 
showing of “exclusive control” by the party charged with 
the negligence. 

Leeper v. National Lead Company , (D. C. E. D. Mis¬ 
souri) 11/18/41, 42 F. Suppl. 121. 

Facts: Plaintiff sought to recover for death of her deced¬ 
ent, an employee of a construction company who was fatally 
injured while assisting his employer in the erection and con¬ 
struction of a sulphur burner tank on defendant’s prop¬ 
erty when the burner exploded. Petition based upon res 
ispa loquitur rule. Motion to dismiss granted. 

The Court said: 

“With certain exceptions not now important, it is 
necessary to the application of the res ispa loquitur doc¬ 
trine that the defendant be shown to have had control 
of the instrumentality at the time of the injury. Ab¬ 
sent such control there is no justification for requiring 
defendant to go forward with the proof and explain 
the real cause of the occurrence. * * 

Klatt v. Hoboken Bank for Savings , etc. (New Jersey 
Supreme Court, 3/11/41), 5 CCH Negligence 
Cases, p. 565. 
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Facts: Defendant bank, mortgagee in possession of the 
premises, had engaged the Hoboken Awning Company to 
remove awnings from the building when plaintiff, an em¬ 
ployee of the company, was removing an awning, a key¬ 
stone fell and struck him. Res ipsa loquitur doctrine ap¬ 
plied. 

The Court said: 

“* * * A falling object is involved and the keystone, 
the instrumentality causing the accident, was under the 
sole management and control of the defendant mort¬ 
gagee in possession. See, Cleary v. Camden, 110 N.J.L. 
215,192 A. 29, (and cases there collated), aff. 119 N.J.L. 
387,196 A. 455.* * *” 

Blair v. Acme Roofing Company, Tennessee Court of 
Appeals, 6/25/40, 4 CCH Negligence Cases, p. 234. 

Facts: Plaintiff sustained injury as the result of being 
struck by a piece of timber which fell from the parapet of a 
building which was claimed to have been left suspended by 
the Link Belt Company and dislodged by an employee of the 
defendant which was repairing the roof. 

The Court said: 

“There is no insistence that Taylor (defendant’s em¬ 
ployee) was in the exclusive control of the instrumen¬ 
tality causing the injury or that his position was such 
as to call for an application of the rule of res ipsa 
loquitur. * * •” 

Penrod Drilling Coet al., v. Silvertooth, (Texas 
Court of Civil Appeals, Galveston, Tex., 
(10/10/40), 144 S. W. (2d) 335. 

Facts: Plaintiff’s husband was killed as the result of the 
negligent attempt to dislodge a drill stem in an oil well 
which caused a derrick to fall on the deceased. Defendant 
at the time had control of the drilling operations, under a 
written contract to furnish all supplies, equipment and labor 
to drill and complete the well. 

The Court said: 

“In order to invoke the doctrine of res ispa loquitur 
the particular thing causing an injury complained of 
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must be shown to be under the management of the de¬ 
fendant or its servants and the accident to be such that 
in the ordinary course of things does not happen if 
those who have the management or control use proper 
care. * * * 1J 

Portilla Drilling Co. v. Miller , et al ., (Texas Court of 
Civil Appeals, San Antonio, 10/30/40), 144 S. W. 
(2) 936. 

Facts: Plaintiff sued for personal injuries when as an em¬ 
ployee of Younger Bros. Inc. a trucking concern engaged 
by defendant to haul materials and supplies, he was injured 
by exploding steam from a mud pump from which a plug 
blew out. 

Held: “It is, or must be, conceded, and there was evidence 
clearly establishing the fact that the accident was not 
one that would ordinarily occur in the absence of negli¬ 
gence and it conclusively appears that the exploding 
machine was usually, and on the particular day and at 
the moment and on the occasion of the accident, under 
the exclusive control, direction and operation of the 
defendant. Under the now well settled rule, these 
facts made a prima facie case against defendant under 
the doctrine of res ispa loquitur. * * *” 

Rogacki v. Baird & Warner, Inc. (Ill. Appellate 
Court 6/30/39), 301 Ill. App. 599. 

Facts: Plaintiff was employed by a tenant in a building 
managed by defendant for a receiver. A pane of glass fell 
from a transom and injured plaintiff. Tenant occupied en¬ 
tire building. 

Held: “The plaintiff argues that he can recover on the 
doctrine of res ipsa loquitur by merely showing that 
the glass fell from the transom, injuring him. The doc¬ 
trine only applies when the thing causing the injury 
w’as in one’s exclusive management, possession and con¬ 
trol. The question of whether the defendant had com¬ 
plete possession and control is not settled definitely 
by the finding of the jury because there was no evidence 
tending to show that the defendant had exclusive con¬ 
trol and possession of the premises. Judgment is re¬ 
versed.” 
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Nabson v. M or dell Realty Corp., N. Y. Supreme 
Court, Appellate Div. 257, App. Div. 659,15 N. Y. 
S. (2d) 38. 

Facts: Plaintiff, a patron of a theater, was injured when a 
splinter of wood from the bottom of a seat she was occu¬ 
pying injured her leg. 

“* * * Plaintiff now contends that the doctrine of 
res ipsa loquitur applies. 

“We believe that the case is not one to be governed 
by that principle, but we find the charge was erroneous 
even if that doctrine were applicable. * * # 

“The rule of res ipsa loquitur requires evidence 
which shows at least probability that a particular acci¬ 
dent could not have occurred without legal wrong on 
the defendant’s part. The instrumentality which pro¬ 
duced the accident must be within the exclusive posses¬ 
sion and control of the person charged with negligence. 
* # • 

“In the present case the elements which must be pres¬ 
ent before the rule of res ipsa loquitur is involved are 
not shown to exist. Assuming that control of the seat 
might be held sufficient exclusive if the accident oc¬ 
curred from some structural defect * * * it should not 
be so held as to a minor lack of repair that might have 
developed a few minutes before the plaintiff’s injury 
from casual use of the seat by a patron. * # * 

“* * * The duty placed on theater proprietors is that 
of reasonable care. They are not insurers of their pa¬ 
trons’ safety. Saying that the proprietors are charged 
with the duty of ‘active vigilance’ does not mean that 
some opportunity to discover and remedy the wrong is 
not to be afforded to the owner of a place of amusement 
before it is to be held liable.” 

Vandegrijf v. Willett, (Court of Appeals of Tennes¬ 
see (Eastern Section)), 10/28/39, 2 CCH, Negli¬ 
gence Cases, p. 968. 

Facts: Plaintiff, a steel worker on the remodeling of a 
building, was struck with a brick while at work and sued the 
sub-contractor in charge of the brickwork. General con¬ 
tractor’s men were also working. 
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Held: “From this evidence introduced by the plaintiff the 
court is of the opinion that the plaintiff established that 
the defendant was not in exclusive control of the 
grounds or place where the work was done and that no 
conclusive inference arises casting the burden upon 
the defendant to explain. * * *” 

Waite v. Thomas Emery’s Sons, Inc., (Ohio Court of 
Appeals, 5/27/40), 4 CCH Negligence Cases, p. 83. 

Plaintiff, a tenant of premises owned by defendant, was 
injured when a board gave way in the attic of the leased 
premises. The board showed no signs of decay and there 
was no evidence that the supports were in rotten condition. 
The record was entirely silent as to what caused the board 
to give way. 

The Court said: 

“The real question presented is whether the 
landlord failed to use the care which a reason¬ 
able prudent person would use under the same 
or similar circumstances. If some concealed de¬ 
fect existed of which the landlord was wholly 
ignorant and which in the exercise of reasonable care 
he would not discover then he is not liable. He is not 
an insurer. 

“The doctrine of res ipsa loquitur has no applica¬ 
tion because the premises involved were not under the 
sole control of the landlord. Both tenants had access 
and joint possessorv control over the attic. 29 Phio Jur. 
637.” 

i 

This Court in the case of Fisher v. Washington Coca-Cola 
Bottling Works , 66 App. D. C. 7, 9, referred to the “exclu¬ 
sive control” basis essential to apply the rule. 

This Court has also stated in the case of Moore v. Clagett, 
4S App. D. C. 410, 415, where a theater seat fell down and 
injured a patron using the same: 

“• • • The rule of res ipsa loquitur arises in a case 
where the accident is such that, in the ordinary course 
of events, it would not have happened except through 
the negligence of the defendant, and when the facts re¬ 
lating to the accident are peculiarly within his knowl¬ 
edge. * * •” (Italics ours) 
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This case is founded on Svjeeney v. Ewing, 228 U. S. 233, 
238, 33 Sup. Ct. 416, 417, 57 L. Ed. 815, where the U. S. 
Supreme Court said: 

* ‘ The general rule in actions of negligence is that the 
mere proof of an ‘accident’ does not raise any pre¬ 
sumption of negligence; but in the application of this 
rule, it is recognized that there is a class of cases where 
the circumstances of the occurrence that has caused the 
injury are of a character to give ground for a reason¬ 
able inference that if due care had been employed by 
the party charged with care in the premises, the thing 
that happened amiss would not have happened. In such 
cases it is said, res ipsa loquitur —the thing speaks for 
itself; that is to say, if there is nothing to explain or 
rebut the inference that arises from the way in which 
the thing happened, it may fairly be found to have been 
occasioned by negligence.” 

The IT. S. Supreme Court itself has stated the necessity 
of “exclusive control” before the rule can be applied when 
it said: 

“when a thing which causes injury, without fault of the 
injured person, is shown to be under the exclusive con¬ 
trol of the defendant, and the injury is such as, in the 
ordinary course of things, does not occur if the one 
having such control uses proper care, it affords rea¬ 
sonable evidence, in the absence of an explanation, that 
the injury arose from the defendant’s want of care.” 
San Juan Light Co. v. Requena, 224 U. S. 89, 98, 32 S. 
Ct. 399, 401, 56 L. Ed. 680. 

Additional cases are Skinner v. Ochiltree (Florida Su¬ 
preme Court 12/9/41), 6 CCH Negligence Cases, p. 921; 
Weightman v. Hartman et al. (Pennsylvania Superior 
Court 1/30/41), 143 Penna. Sup. Ct. 29, 31; Hinds v. 
Wheadon (California Supreme Court 2/10/42) 19 Cal. (2d) 
458; Kyriak v. Street Inc. (2/16/42), 263 App. Div. 340. 

As will be observed by the language in these cases, the 
Courts are in uniform agreement that the particular thing 
causing the complained of injury must be shown to be un- 
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der the exclusive management and control of the defendant 
or its servants, before the rule can be applied. 

Certainly the res ipsa loquitur doctrine does not apply 
where it appears that the accident might be due to some 
cause beyond the control of the appellant or to the action 
of some other person or persons over whom appellant had 
no right or authority to control. In other words, if the facts 
and circumstances of the occurrence give rise to conflicting 
inferences as to the cause of the accident, the doctrine does 
not apply and it is in no case to be applied where there is 
a divided responsibility. 

Penna. R.R. v. Chamberlain , 288 U. S. 333; 53 Sup. 

Ct. 392. 

The trial court over objection of counsel for the appel¬ 
lant, granted appellee the following jury instruction: 

“The jury are instructed that when a thing which 
causes injury is shown to be under the management of 
the defendant, and the accident is such as in the ordi¬ 
nary course of things does not happen if those who 
have the management use proper care, it affords rea¬ 
sonable evidence in the absence of explanation, by the 
defendant, that the accident arose from want of care.” 

The effect of such an instruction was to instruct the jury 
to bring in a verdict in favor of the appellee against the 
appellant, although the appellant was as much at a loss to 
explain the fall of the ventilator, over which it exercised 
neither possession nor control, as the appellee: so that the 
verdict against it followed as a matter of course. This in¬ 
struction applied the res ipsa loquitur doctrine to a case 
where the evidence indicated that the object which struck 
the plaintiff was not bought and installed by the defendant 
and was not used or at any time handled or touched by its 
servants and agents. It is evident that the ventilator was 
owned, handled and used exclusively by the tenant occu¬ 
pants of the fourth floor. It hence could not have been and 
was not “under the management of the defendant”; and 
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the instruction therefore was erroneous both as to the facts 
and the law. 

The second complained of instruction granted to appel¬ 
lee was as follows: 

* ‘The jury are instructed that it was the duty of the 
defendant corporation to maintain and control the win¬ 
dow ventilator in question in a reasonable safe man¬ 
ner/ ’ 

That this instruction was likewise contrary to both the 
law and the evidence in this case, appears clearly from 
what is said above regarding the first complained of in¬ 
struction. 

We believe that we can go one step further in this case 
than control and maintenance and state that the appellant 
was wholly without notice or knowledge of any defective 
or dangerous condition on the fourth floor which would 
charge appellant with responsibility to remedy or repair 
or to take the legal consequences for its omission of care or 
negligence in that respect. Active vigilance on the part of 
building owners does not mean that some opportunity to 
discover and remedy the wrong is not afforded before it is 
to be held liable. The appellant was not an insurer of the 
safety of the appellee. 

This Court has cautioned against the use of the res ipsa 
loquitur doctrine except in well recognized circumstances 
calling for its application. 

In the case of Right v. Metropolitan Railroad Company, 
21 App. D. C. 494, the Court said: 

“That rule of presumption is always applied with 
caution and only where there is an absence of positive 
proof of any definite act of negligence, or want of 
skill, though the accident itself is of an unusual and ex¬ 
traordinary character, and one that would not likely 
arise without such cause. • * *” 

This same Court in illustrating the doctrine in the same 
case above on second appeal (22 App. D. C. 181) cites from 
the New York case of Griffen v. Manice, 166 N. Y. 188,193: 
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“• * • If a passenger in a car is injured by striking 
the seat in front of him, that, of itself, authorizes no 
inference of injury through negligence. If it be shown, 
however, that he was precipitated against the seat by 
reason of the train coining into collision with another 
train, the presumption of negligence arises. * • * The 
maxim is also in part based on the consideration that 
where the management and control of the thing which 
has produced the injury is exclusively vested in the de¬ 
fendant, it is within his power to produce evidence of 
the actual cause that produced the accident, which the 
plaintiff is unable to present/’ (Italics ours) 

Under the admitted and uncontradicted evidence in the 
present case, we submit that the submission of the case to 
the jury on the res ipsa loquitur doctrine was therefore 
error. 

2. The Court erred in overruling appellant’s motion for 
judgment notwithstanding the jury verdict. 

It being clearly shown that the evidence in this case dis¬ 
closed that the appellant did not have exclusive control 
and management of the instrumentality producing the ap¬ 
pellee’s injuries, we believe that the entire record fails to 
show any basis for liability of the appellant to the appellee 
and that the Court should have directed that judgment be 
entered in favor of the appellant on its motion despite the 
contrary verdict of the jury. 

It is equally clear that the appellant had no opportunity 
for actual knowledge of a dangerous or defective situation 
on the fourth floor merely through the use of a window 
ventilator nor for constructive notice by such use and pres¬ 
ence. When, as here, an owner of property has no “ rea¬ 
sonable opportunity” to discover an unsafe condition, and 
hence no opportunity to correct it, recovery for an acci¬ 
dent resulting therefrom should not be permitted. Simp¬ 
son Co. Inc. v. Langley ..D. C. Apps.(Nov. 9, 

1942). Certainly the appellant’s charwoman and super¬ 
intendent had no direction and authority over the em- 
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ployees of the U. S. Government who had bought, installed 
and used the window ventilator which was not covered by 
the lease. 

We are of the opinion that the facts of the present case 
go further to exonerate the appellant from any liability 
in this case. There is no evidence in the record that the 
type of window ventilator which fell and struck the appel¬ 
lee was dangerous per se. It was one in common use and 
could be purchased at most hardware stores. The only 
way that the ventilator was dangerous was in the manner 
of its use by human agency. There was no evidence in the 
record to show that such ventilator had been carelessly used 
by the employees on the fourth floor although there was 
testimony that it had been in use since the preceding sum¬ 
mer. Yet, the intervention of a human agency would ap¬ 
pear to be the only way that the ventilator could have 
fallen. Appellant’s employees both denied /any contact 
with or use of the ventilator at any time. There were other 
persons, however, employees of the U. S. Government on 
the fourth floor who could have been responsible for its 
fall. The window’s on the fourth floor w’ere lowered on 
the afternoon of the accident except in the office of the 
deputy commissioner where similar ventilators were still 
properly in place. That wnuld seem to fairly indicate that 
a person or persons connected with the U. S. Government 
on the fourth floor had complied with the posted notice to 
“shut all windows” and to do so must have removed the 
ventilator from the window frame or left them properly 
installed in the window position. It is equally possible that 
such person or persons, wholly unconnected with appellant 
and not subject to its control and direction, might not 
have put such ventilator inside the room but have laid it 
on the outside ledge of the window where the unusually 
high wind that afternoon—35 miles per hour at the time of 
the accident—might have whipped it off, causing it to fall 
dowm upon the appellee. There is no direct evidence to that 
effect but that picture could be drawn by reasonable sur¬ 
mise. If such be the case, what responsibility for the act or 
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acts of an employee of the tenant of the fourth floor can be 
under the law charged to the appellant? We submit that 
there can be but one answer—no liability for such an acci- 
dent can be imposed upon the appellant as the mere title 
owner of the building. It has no duty to see that the em¬ 
ployees of a tenant properly conduct themselves. The 
proper use of the ventilator, as had occurred over the pre¬ 
vious months (App. 52; 56), proved that it was not a dan¬ 
gerous instrumentality and only the intervention of a neg f 
ligent human agency, unconnected with the appellant, could 
account for its fall. 

In the case of Wolk v. Pittsburgh Hotels Co., 2S4 Pa. 545, 
131 A. 537, the Court held that the owner of an apartment 
house was not liable for the injury to a passerby from the 
negligent condition of a tenant’s window sill, or for acts 
committed by the tenant in the course of his occupation, 
where the act is in no way connected with the conduct of 
the establishment. See 42 A. L. R. 1081. 

32 Am. Jur. 696, pat. S17. When leased premises harm¬ 
less in themselves, become dangerous merely by the manner 
of their use by the tenant, the tenant and not the landlord, 
is answerable for injuries arising from such use. Such 
is the fact in the present case. 

Notwithstanding the evidence in this case, the trial jus¬ 
tice refused to grant appellant’s prayer on the above point 
as follows: 

“You are instructed that a window ventilator simi¬ 
lar to the one described in this case is not per se a 
dangerous instrumentality for which the defendant is 
held responsible but you must find from the evidence 
that its use and control, if any, by the defendant 
through its employees on February 15,1941, was negli¬ 
gent and careless and proximatelv contributed to its 
fall upon the plaintiff on that date before you can 
render a verdict in favor of the plaintiff against the 
defendant.” 

s f 

By failing to instruct the jury that the ventilator was 
not in itself a dangerous instrumentality which would have 
required appellant to have taken greater care in permit- 
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ting its nse if appellant had had any knowledge thereof, 
the jury were allowed to surmise that the ventilator was 
dangerous or defective and that its permissive use by the 
appellant imposed an obligation for any consequences 
flowing therefrom. Such a charge was contrary to the law 
and the facts of this case. 

We therefore submit that the submission of the case to 
the jury on any bases was error in that it permitted the 
jury to guess and speculate as to the probable cause of the 
fall of the ventilator and to ultimately assess damages 
against the appellant merely because it was the title owner 
of the building from which the object happened to fall and 
was the only party involved who could be sued in this Court. 

As this Court stated in the case of Collins v. District of 
Columbia, (1931) 60 App. D. C. 100: 

“In Bennett v. Washington Terminal Company, 55 
App. D. C. Ill, 2 F. (2d) 913, 915, Mr. Justice Van 
Orsdel, speaking for this Court said: ‘Negligence is 
a matter of proof to be established by competent evi¬ 
dence. The burden of establishing negligence is upon 
the complaining party. The mere fact that an acci¬ 
dent occurred creates no presumption of negligence 
on the part of the defendant company. It is affirma¬ 
tive fact, incumbent upon the plaintiff to prove and 
establish by direct and positive evidence that the jury 
may reasonably infer the facts upon which the negli¬ 
gence may be predicated. • • • 

(Citing from a Virginia case—C. & 0. Ry. Co. v. 
Heath, 103 Va. 64, the court said:) 

“* * * It is encumbent upon the plaintiff to furnish 
the evidence to show how and why the accident oc¬ 
curred—some fact or facts by which it can be deter¬ 
mined by the jury, and not be left entirely to conjec¬ 
ture, guess, or random judgment, upon mere supposi¬ 
tion, without a single known fact. * * *” 

The charge of the trial court practically directed a ver¬ 
dict against the appellant in permitting the case to be con¬ 
sidered under the res ipsa loquitur rule contrary to the law 
and the facts. 
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In brief, the nncontroverted facts of this case are that a 
window ventilator, not furnished by the appellant but in 
use by the tenant on the fourth floor for some months pre¬ 
vious to its fall, fell on a Saturday afternoon during a 
high -wind and struck the appellee who was passing by 
the building on the sidewalk below. Appellant has proved, 
without evidence offered by the appellee to the contrary, 
that the fourth floor was leased for the exclusive use of 
the D. C. Workmen’s Compensation Commission subject 
to right of entry for cleaning and necessary repairs and 
that such lease did not call for “window ventilators” of 
any type. It further proved that its employees had not at 
any time touched or handled the window ventilators on 
that floor. It further proved that all windows on the 
fourth floor on the afternoon of the accident were closed 
or resting upon similar window ventilators in proper posi¬ 
tion. It proved that a 35-mile an hour wind was blowing 
at the time of the fall of the ventilator. There was no 
testimony that the ventilator which struck appellee was in 
any wise defective, or needed repair, but was similar to 
others in common use for ventilation purposes. 

In other words, appellant by the evidence in this case had 
offered testimony from which a fair inference could be 
drawn to fully exonerate it from any responsibility for this 
accident. It has proved that it did not furnish, install and 
use the object which fell. It has shown that all windows 
on the afternoon of the accident were either closed or that 
ventilators of the same type in use were in proper position. 
There was no open window. It has definitely refuted any 
inference that some one of its employees charged with en¬ 
try on the fourth floor might have touched or handled the 
ventilator on February 15, 1941, and thereby caused it to 
fall. Appellant has proved by a fair preponderance of 
the evidence that it was in no wise responsible for the fall 
of the ventilator. On the other hand, there is a reasonable 
inference that the fall of the ventilator might be attributed 
to some other person or persons employed by the tenant 
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on the fourth floor. Under these circumstances, the case 
was improperly submitted to the jury. 

CONCLUSION. 

In conclusion, it is respectfully urged that the trial court 
erred in holding that the doctrine of res ipsa loquitur should 
be applied to the facts of this case and in granting appel¬ 
lee’s prayers to that effect; in failing to instruct the jury 
that the window ventilator was not a dangerous instru¬ 
mentality per se; in submitting the case to the jury upon 
all the evidence; and in overruling appellant’s motion for a 
judgment notwithstanding the jury verdict as provided by 
Rule 50 (b) of the Federal Rules of Civil Procedure. It is 
submitted that upon the facts and the law appellant is en¬ 
titled to a judgment in its favor. 

Frost, Myers & Towers. 

By:. 

Attorneys for Appellant, 

723 15th Street, Northwest. 







TABLE OF CONTENTS. 

Appellant’s Appendix to Brief. 

Page 

Complaint. 2 

Answer. 3 

Memorandum: Judgment . 5 

Motion to Set Aside Verdict and for Judgment, or for a 
New Trial. 5 

Order Overruling Motion, etc. 6 

Notice of Appeal. 6 

Statement of Points on Which Appellant Intends to 
Rely. 7 

Pretrial Proceedings. 8 

Plaintiff’s Prayer No. 2. 9 

Plaintiff’s Prayer No. 4. 10 

Defendant’s Jury Instruction No. Ill. 10 

Memorandum: Wind Velocities. 10 

Lease. 11 

Court’s Charge to the Jury. 14 

Question and Answer Testimony: 

Miss Hilda Vogel. 20 

Clifton G. Claridge. 29 

Mrs. Dorothy R. Brown. 51 

Mrs. M. E. Dickerson. 54 





















IN THE 


United States Court of Appeals 

foe the District of Columbia 
October Teem, 1942. 


No. 8371. 


WASHINGTON LOAN AND TRUST COMPANY, INC., 
A CORPORATION, TRUSTEES FOR THE CORPO¬ 
RATION OF THE TOWN OF BOWMANSVILLE, 
PROVINCE OF ONTARIO, DOMINION OF CAN¬ 
ADA, Appellant , 


MARGARET B. HICKEY, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


APPENDIX TO BRIEF FOR APPELLANT. 



2 


L 

i PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. 

1 Filed June 6-1941 Charles E. Stewart, Clerk 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 11684 

Margaret B. Hickey, 826 Connecticut Avenue N. W., Wash¬ 
ington, D. C., Plaintiff , 


v. 

The Washington Loan & Trust Company, Inc., (a Corpora¬ 
tion) Trustees for the Corporation of the Town of 
Bowmansville, Province of Ontario, Dominion of Can¬ 
ada, 900-908 “F” Street N. W., Washington, D. C., 
Defendant. 

Complaint for Damages for the Negligent Operation and 
Maintenance of Office Building 

1. The plaintiff Margaret B. Hickey an adult citizen of 
the United States and a resident of the District of Colum¬ 
bia, sues the defendant corporation by reasons of the facts 
hereinafter appearing. 

2. That, on to wit, the 15th day of February 1941 the 
plaintiff while walking on the public sidewalk in front of 
the McGill Building 910 “G” street northwest, in the city 
of Washington, District of Columbia, was negligently 
struck by a falling object, to wit, a window ventilator, said 



3 


object having fallen from one of the windows of the McGill 
Building, said building being owned, operated, controlled 
and maintained by the defendant. 

3. As a result of the negligence of defendant, plaintiff 
was knocked to the sidewalk, rendered unconscious, suffered 
a brain concussion, contusions, and bruises of the head and 
body and her nervous system shocked and she was other¬ 
wise rendered sick, sore and permanently injured. Further 
plaintiff incurred expenses for medical attention, hospital¬ 
ization and medicines and she was forced to lose a consid¬ 
erable time from her employment. 

2 Wherefore plaintiff demands judgment against the 
defendant in the sum of twenty thousand dollars. 

H. HAZEN WILSON 
Attorney for Plaintiff 
907-15th Street N. W. 
Washington, D. C. 

Jury trial demanded by H. Hazen Wilson. 

3 Answer 

First Defense 

The complaint fails to state a claim against defendant 
upon w T hich relief can be granted. 

Second Defense 

Defendant admits the allegations in paragraph 1 of the 
complaint and admits that as Trustees for the Corporation 
of the Town of Bowmansville, Province of Ontario, Domin¬ 
ion of Canada, it is the owner of the McGill Building at 910 
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G Street, Northwest, in the City of Washington, District of 
Washington. Defendant being without sufficient informa¬ 
tion and knowledge concerning the remaining allegations in 
paragraph 2 and the allegations in paragraph 3 of the com¬ 
plaint can neither admit nor deny the same but demands 
strict proof thereof. Defendant denies all other allegations 
in the complaint. 

4 Third Defense 

Defendant says that, if plaintiff was injured at the time 
and place and in the manner stated in her complaint, then 
the responsibility therefor rests solely with the tenant or 
occupant of said premises, the District of Columbia Work¬ 
men’s Corporation Commission, who occupied, used and con¬ 
trolled the premises under a lease agreement between the 
defendant and the United States of America. 

FROST, MYERS & TOWERS 
FRANK H. MYERS 
723-15th St. N. W. 

Attorneys for Defendant. 

We hereby certify that plaintiff herein has been served 
with a copy of the foregoing Answer by mailing the same to 
her attorney of record, H. Hazen Wilson, Esq., 907-15th St., 
N. W., this 25th day of June, 1941. 

FROST, MYERS & TOWERS 
By FRANK H. MYERS 

Attorneys for Defendant. 

• ••••••••• 
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Memorandum 
May 6th, 1942 

Verdict: Judgment for $2,500.00 for Margaret B. Hickey, 
together with costs, filed. 

181 Motion to Set Aside Verdict and for Judgment 

or for a New Trial 

Now comes the defendant, Washington Loan and Trust 
Company, a corporation, by its counsel, and moves this 
Court for an order setting aside the verdict herein and the 
judgment entered thereon and for judgment in accordance 
with defendant’s motion for a directed verdict, or in the 
alternative, for a new trial on the following grounds: 

1. There was no substantial and competent evidence to 
sustain the verdict in favor of the plaintiff. 

2. The Court erred in submitting the case to the jury 
upon all the testimony in the case. 

3. The Court erred in submitting the case to the jury 
upon the principle of the res ispa loquitur doctrine. 

4. The Court failed to properly instruct the jury. 

FROST, MYERS & TOWERS 
By FRANK H. MYERS 
723-15th St., N. W., 

Attorneys for Defendant. 

We hereby certify that plaintiff herein has been served 
with a copy of the foregoing Motion and accompanying 
Points and Authorities by mailing the same to her attor- 
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ney of record, Lester Wood, Esq., 815-15th St., N. W., this 
16th day of May, 1942. 

FROST, MYERS & TOWERS 
By FRANK H. MYERS 
Attorneys for Defendant. 


182 Order Overruling Motion of Defendant to Set 

Aside Verdict and for Judgment or for a 
New Trial. 

This cause having come on to be heard on the motion 
of defendant herein to set aside verdict and for judgment 
or for a new trial, filed herein, and answer in opposition 
thereto of the plaintiff herein, and briefs having been filed 
herein by counsel for the respective parties, and the mat¬ 
ter having been submitted, and thereupon, upon consid¬ 
eration thereof, is is, by the Court, this 11 day of July, 
1942, 

Ordered, that the motion of the defendant herein to set 
aside verdict and for judgment or for a new trial, filed 
herein, be, and the same hereby is, overruled. 

T. WHITFIELD DAVIDSON 
Justice. 

No objection as to form: 

FROST, MYERS & TOWERS, 

By FRANK H. MYERS, 

Attorneys for Defendant. 

183 Notice of Appeal 

Notice is hereby given this 31st day of July, 1942, that 
Washington Loan & Trust Company, Inc., a corporation, 
Trustees for the Corporation of the Town of Bowmansville, 
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Province of Ontario, Dominion of Canada, defendant here¬ 
in, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 6th day of May, 1942, in favor of Mar¬ 
garet B. Hickey, plaintiff, against said Washington Loan & 
Trust Company, Inc., a corporation, Trustees for the Cor¬ 
poration of the Town of Bowmansville, Province of On¬ 
tario, Dominion of Canada. 

FROST, MYERS & TOWERS, 
By FRANK H. MYERS, 

723 15th Street, N. W., 
Attorneys for Defendant. 

Lester Wood, Esquire, 

82115th Street, N. W., and 

H. Hazen Wilson, Esquire, 

918 F Street, N. W., 

Attorneys for Plaintiff. 

185 Statement of Points on Which Appellant 

Intends to Rely 

Comes now the defendant, Washington Loan & Trust 
Company, a corporation, and assigns for review on appeal, 
errors committed by the trial court as follows: 

1. The Court erred in overruling the defendant’s motion 
to set aside and vacate the verdict and judgment for the 
plaintiff herein, or to grant a new trial. 

2. The Court erred in granting plaintiff’s jury instruc¬ 
tions numbered 2 and 4. 

3. The Court erred in rejecting defendant’s jury instruc¬ 
tion numbered 3. 
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4. The Court erred in holding that the res ipsa loquitur 
rule applied to the facts of this case and in so charging the 
jury to that effect. 

FROST, MYERS & TOWERS, 
By FRANK H. MYERS, 

723 15th Street, N. W., 
Attorneys for Defendant. 

5 Endorsed: Filed Feb. 20,1942. Charles E. Stewart, 
Clerk 

District Court of the United States 
for the District of Columbia 

Civil Action No. 11684 
Hickey, Plaintiff , 

v. 

Wash. Loan & Trust Co., Defendant. 

Pretrial Proceedings 
Statement of Nature of Case: 

Suit for damages for personal injuries allegedly sus¬ 
tained by plaintiff, a pedestrian, as result of being struck by 
ventilator having fallen from window in building of build¬ 
ing owned by defendant. Plaintiff claims permanent injury 
to nervous system, residual of concussion, and impairment 
of eyesight. General acts of negligence charged, including 
negligent maintenance of building. 

Defendant denies liability or negligence, claiming it had 
no control over the premises from which the ventilator is 
claimed to have fallen, having leased them to District of 
Columbia Workmen’s Compensation Comm. Denies any 
notice of ventilator installation, claiming same was installed 
by employee of the government. 

Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
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course of this action shall be governed by the following stip¬ 
ulations, unless modified by the Court to prevent manifest 
injustice: 

Letter from Federal Security Agency, concerning time 
lost from work by plaintiff, may be received as evidence of 
such loss of time, subject to reservation of right to question 
plaintiff concerning same. 

Any violation of building regulations claimed by plaintiff 
will be transmitted to counsel for defendant prior to trial, 
if they are to be relied upon at time of trial. 

Defendant stipulates that in addition to Dist. of Col. Com¬ 
pensation Comm., there were other tenants in the building. 
Lease between defendants and D. C. Comp. Comm, may be 
received in evidence without formal proof, subject to ob¬ 
jections as to relevancy and materiality; copy identified by 
initials of the court may be received in lieu of original, if 
original is not produced at trial. 

Plaintiff agrees to physical examination by doctor or doc¬ 
tors of defendant prior to trial, without formal application, 
but with reasonable notice, at such time as will not delay 
the trial in its usual course. 

Attorneys authorized to act: 

H. H. WILSON; LESTER WOOD 

Plaintiff. 

FROST, MYERS & TOWERS 
FRANK H. MYERS 

Defendant. 

Dated February 20, 1942 

JAMES M. PROCTOR 
Pretrial Justice . 

• ••#••••*• 

177 Plaintiff's Prayer No. 2. 

The jury are instructed that when a thing which causes 
injury is shown to be under the management of the defen- 
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dant, and the accident is such as in the ordinary course of 
things does not happen if those who have the management 
use proper care, it affords reasonable evidence in the ab¬ 
sence of explanation by the defendant, that the accident 
arose from want of care, and the jury may consider such 
fact along with and in light of any other evidence offered. 
• *##**•**• 

178 Plaintiff’s Prayer No. 4. 

The jury are further instructed that it was the duty of the 
defendant corporation to maintain and control the window 
ventilator in question in a reasonable safe manner. 

• ••**•*•*• 

179 Defendant’s Jury Instruction No. Ill 

You are instructed that a window ventilator similar to 
the one described in this case is not per se a dangerous in¬ 
strumentality for which the defendant is held responsible 
but you must find from the evidence that its use and control, 
if any, by the defendant through its employees on February 
15, 1941, was negligent and careless and proximately con¬ 
tributed to its fall upon the plaintiff on that date before you 
can render a verdict in favor of the plaintiff against the de¬ 
fendant. 

• ••*••••*• 

149 Mr. Myers: The following extreme wind velocities 
were recorded at the United States Weather Bureau, 
Twenty-fourth and M Streets, Washington, D. C., between 
the hours of 3 p. m. and 4 p. m. 75th Meridian; Time, Feb¬ 
ruary 5,1941: 

35 miles per hour from the Northwest at 3:10 p.m. 

36 miles per hour from the Northwest at 3:30 p.m. 

22 miles per hour from the Northwest at 3:50 p.m. 

13 miles per hour from the Northwest at 4:00 p.m. 

• ••*•••••• 



11 


174 Endorsed: Filed Sep 16 1942 Charles E. Stewart, 
Clerk 

Lease 

Between The Washington Loan and Trust Company, Trus¬ 
tee for the Town of Bowmanville, Canada, et al., and 
The United States Government. 

1. This Lease, made and entered into this first day of 
July, in the year one thousand nine hundred and thirty- 
eight, by and between The Washington Loan and Trust 
Company, Trustee for the Town of Bowmanville, Canada, 
et ah, whose address is Ninth and F Street, Northwest, 
Washington, D. C. for its heirs, executors, administrators, 
successors and assigns hereinafter called the Lessor, and 
the United States of America, hereinafter called the Govern¬ 
ment: 

Witnesseth: The parties hereto for the considerations 
hereinafter mentioned covenant and agree as follows: 

2. The Lessor hereby leases to the Government the fol¬ 
lowing described premises, viz: Rooms 400, 401, 402, 403, 
404, 405, 406, 407, 410, 411, 412, 413, 414, 415, 416, 417, 41S 
and 419 on the fourth floor, together with all appurtenances 
thereunto belonging, in the McGill Building, 908 G Street, 
Northwest, Washington, D. C., and situate on Lot 65 in 
Square 376 of the District of Columbia, said leased space 
containing all 3,903 net square feet of floor space, to be used 
exclusively for the following purposes (See instruction No. 
3): as office space for the United States Employees’ Com¬ 
pensation Commission and/or such Government activities as 
may be designated by the National Park Service, Depart¬ 
ment of the Interior. 

3. To Have and To Hold the said premises with their ap¬ 
purtenances for the term beginning July 1,193S and ending 
with June 30, 1939, provided that the Lessor or the Lessee 
may terminate this lease upon any part or all of said prem¬ 
ises or any renewal thereof upon thirty days’ written no¬ 
tice. 
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174a 4. The Government shall not assign this lease in 

any event, and shall not sublet the demised premises 
except to a desirable tenant, and for a similar purpose, and 
will not permit the use of said premises by anyone other 
than the Government, such sublessee, and the agents and 
servants of the Government, or of such sublessee. 

5. This lease may, at the option of the Government, be 
renewed from year to year at a rental of Three Thousand 
Nine Hundred Three Dollars ($3,903.00) per annum and 
otherwise upon the terms and conditions herein specified, 
provided notice be given in writing to the Lessor at least 
thirtv davs before this lease or anv renewal thereof would 

V V «r 

otherwise expire: Provided that no renewal thereof shall 
extend the period of occupancy of the premises beyond the 
thirtieth day of June, 1941. 

6. The lessor shall furnish to the Government, during the 
occupancy of said premises, under the terms of this lease, as 
part of the rental consideration, the following: Electric 
Current for lighting, for electric fans and for ordinary office 
equipment, together with the necessary lighting fixtures, 
sockets, bulbs, wall plugs, etc., water, heat, elevator service, 
adequate toilet facilities and supplies, window shades on all 
■windows and awnings where considered necessary by the 
Government, janitor service for the daily cleaning of office 
rooms, corridors and toilet rooms necessary for the proper 
use of the space, including the keeping of said lighting, heat¬ 
ing and plumbing fixtures in good repair. 

7. The Government shall pay the Lessor for the premises 
rent at the following rate: Four Thousand Two Hundred 
Ninety-three Dollars and Thirty-six Cents ($4,293.36) per 
annum, payable in monthly installments of Three Hundred 
Fifty-seven Dollars and Seventy-eight Cents ($358.78). 
Payment shall be made at the end of each calendar month. 

8. The Government shall have the right, during the exis¬ 
tence of this lease, to make alterations, attach fixtures, and 
erect additions, structures, or signs, in or upon the prem¬ 
ises hereby leased (provided such alterations, additions, 
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175 structures, or signs shall not be detrimental to or in¬ 
consistent with the rights granted other tenants on the 
property or in the building in which said premises are 
located); which fixtures, additions, or structures so placed 
in or upon or attached to the said premises shall be and re¬ 
main the property of the Government and may be removed 
therefrom by the Government prior to the termination of 
this lease, and the Government, if required by the lessor, 
shall, before the expiration of this lease, or renewal thereof, 
restore the premises to the same condition as that existing 
at the time of entering upon the same under this lease, rea¬ 
sonable and ordinary wear and tear and damages by the 
elements or by circumstances over which the Government 
has no control, excepted; provided, however, that if the 
lessor requires such restoration, the lessor shall give writ¬ 
ten notice thereof to the Government thirtv days before the 
termination of the lease.” 

9. The Lessor shall, unless herein specified to the 
contrary, maintain the said premises in good repair 
and tenantable condition during the continuance of this 
lease, except in case of damage arising from the act or the 
negligence of the Government’s agents or employees. For 
the purpose of so maintaining the premises, the lessor re¬ 
serves the right at reasonable times to enter and inspect the 
premises and to make any necessary repairs thereto.” 

10. If the said premises be destroyed by fire or other 
casualty this lease shall immediately terminate. In case of 
partial destruction or damage, so as to render the premises 
untenantable, either party may terminate the lease by giv¬ 
ing written notice to the other within fifteen davs there- 
after, and if so terminated no rent shall accrue to the Lessor 
after such partial destruction or damage. 

11. No Member of or Delegate to Congress or Resident 
Commissioner shall be admitted to any share or part of this 
lease or to any benefit to arise therefrom. Nothing, how¬ 
ever, herein contained shall be construed to extend to anv 

• V 
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incorporated company, if the lease be for the general bene¬ 
fit of such corporation or company. 

In Witness Whereof, the parties hereto have here- 
176 unto subscribed their names as of the date first above 
written. 

THE WASHINGTON LOAN AND 
TRUST COMPANY, Trustee 
Town of Bormanville, Canada, et al. 
By ALFRED H. LAWSON, 

Vice President, 

Lessor. 


In the Presense of: 

EDWARD L. BRADY. 

UNITED STATES OF AMERICA 
By: WM. McCAULEY, Secretary, 
U. S. Employees ’ Compensation Commission 


I, Herbert W. Primm, certify that I am the Assistant Sec¬ 
retary of the corporation named as lessor in attached lease; 
that Alfred H. Lawson, who signed said lease on behalf of 
the Lessor, was then Vice President of said corporation; 
that said lease was duly signed for and in behalf of said 
corporation by authority of its governing body, and is with¬ 
in the scope of its corporate powers. 

HERBERT W. PRIMM 


162 Court’s Charge to the Jury 

The Court: Ladies and gentlemen of the jury, we give 
you the charge of the Court. 

The law in this case will be given you by the Court in 
these oral instructions, so give attention. 

You are the judges, the exclusive judges of the facts, but 
the law is given by the Court in his instructions, and you 
will be governed thereby. 



15 


In case No. 11,684, styled Margaret B. Hickey, plaintiff, 
vs. The Washington Loan and Trust Company, Incorpo¬ 
rated, defendant, the plaintiff brings this suit and alleges 
and contends as her side of this controversy on which she 
claims her right of recovery, that about the 15th day of Feb¬ 
ruary, 1941, while she was walking along a street, or public 
sidewalk, of the City of Washington, that a ventilator, or 
object, fell from a building above and struck her upon the 
head and caused her injuries of which she complains here, 
and that it was caused by the negligence of the de- 
163 fendant. 

The defendant in its answer contends that the par¬ 
ticular section, or floor, of the building from which the ven¬ 
tilator fell, or the object that struck the plaintiff fell, had 
been leased to another tenant, and that that tenant had 
charge of that floor, and that the plaintiff was injured, if 
she was injured at all, by the negligence of the tenant, or 
some other cause, and not by the negligence of this defen¬ 
dant. 

You are the exclusive judges of the weight to be given to 
the evidence and of the credibility of the witnesses. 

The Court gives you certain definitions, however, to con¬ 
sider in passing on this evidence and in arriving at your 
verdict. 

By the term “ burden of proof,” as will be used in this 
charge, is meant the greater weight and degree of credible 
evidence. It is necessary for the plaintiff to establish her 
case by that greater weight and preponderance of the evi¬ 
dence, and unless it is so established by such greater weight 
and preponderance of the evidence you must find for the 
defendant. 

The party who asserts the affirmative of an issue which, 
in this case, is the plaintiff, must carry the burden of 
proving. Such burden of proof is established by a pre¬ 
ponderance of the evidence, which is determined not alone 
by the greater number of witnesses testifying to a partic¬ 
ular set of facts. It means that the testimony on behalf of 
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the party carrying the burden of proof must carry the 
greater weight in your estimation, and have more convinc¬ 
ing effect than that which is opposed to it. 

The term “negligence’’ will be used in this charge, 

164 and by that term is meant a failure to exercise or¬ 
dinary care, and ordinary care is that degree of care 

which an ordinarily prudent person would exercise under 
the same or similar circumstances. There may be negli¬ 
gence in a given case without an injury. In that case no suit 
can be maintained because there was nobody hurt. 

On the other hand, there may be an injury in a given case 
without negligence. In that case no suit can be maintained 
because there was no negligence which was anybody’s fault. 

In the case before you you will be the judges as to 
whether or not the plaintiff’s injury was due to the negli¬ 
gence of the defendant, its agents and servants. 

Now, by the term “proximate cause” as used in this case 
is meant that cause which in the natural and continuance 
sequence, unbroken by any independent cause, produces an 
event, and but for which the same would not have occurred, 
and it is that cause the result of which a person of ordinary 
experience and sagacity should have foreseen as one which 
might probably follow or ensue. 

Applying these instructions to the case before you, and 
in the light of the evidence, you have before you a case 
where there was read, in part, a lease which shows that the 
defendant in the ease was operating the building, and in 
connection with the operation was extending certain service, 
lighting, janitor service and other service called for in the 
lease. In the extending of these services certain duties and 
responsibilities devolved upon the defendant under the 
terms of the lease. 

While the lessee was in charge of the leased nrem- 

165 ises there were duties that devolved upon the lessee. 

In this case you are instructed that it is the duty of 
any person in charge of a building that extends above a 
street, or sidewalk, to exercise ordinary care not to throw, 
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or cause to fall from windows or openings of that build¬ 
ing, anything to the street below that might injure those in 
passing by. 

If the object, or the window ventilator that fell in this 
case, fell by reason of the negligence of the defendant, its 
agents and servants, then, subject to other instructions we 
are giving you, the plaintiff would be entitled to recover. 

If it fell by reason of the negligence of the lessee, who is 
not a party to this suit, the person who was renting the 
offices from the operator, then the defendant would not be 
negligent and would not be liable because it would not be 
the negligence of the defendant, and the defendant would be 
entitled to be discharged. 

Now, from the happening of an occurrence, or the acci¬ 
dent involved in this case, there arises an inference that the 
proximate cause of the occurrence was some negligent con¬ 
duct on the part of the person in charge of the building 
overhead the sidewalk where the plaintiff was walking, and 
if this inference preponderates over contrary evidence, it is 
sufficient to warrant a verdict for the plaintiff. 

Therefore, you will weigh all the evidence tending to over¬ 
come that inference, bearing in mind all the while that it is 
incumbent upon the defendant to rebut the inference by 
showing that it did, in fact, exercise ordinary care and dili¬ 
gence, or that the accident occurred without being proxi- 
mately caused by any act of the defendant, its agents 
166 and servants, and in this case you are instructed and 
charged that if the window ventilator in question was 
caused to fall, or allowed to fall, by the act of the lessee, the 
tenant occupying the particular room from which it fell, 
and not by any act of the defendant, operator of the build¬ 
ing, then, and in that event, no negligence would be charge¬ 
able in the case to the defendant, and a verdict should be 
rendered in its favor, unless you find that the defendant, 
however, had knowledge of the presence of such ventilator, 
and that by reason of its situation and use an injury to the 
plaintiff, or someone similarly situated, might result there¬ 
from. 
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If the lessee was in charge of the building at the moment 
in which, and at the time which the ventilator fell, then no 
inference arises. 

If the defendant was in charge of the building at that 
time, such inference may be considered as having arisen, or 
you may consider the evidence in connection therewith, in 
connection with other evidence bearing upon such point in 
the case. 

Upon this point, and upon other issues of the case, the 
defendant has requested certain instructions which are 
given to you as part of the law in the case. 

You are instructed that the defendant, as owner, or op¬ 
erator of the McGill Building, was not under a duty to in¬ 
sure the safety of the plaintiff, or any pedestrian using the 
sidewalk in front of the building, but was only under the 
duty to exercise ordinary and reasonable care in the main¬ 
tenance and operation of the building and its appurtenances 
which were subject to the control and supervision of the 
defendant. 

167 Instruction No. 2. You are instructed that the 
mere happening of an accident does not impose lia¬ 
bility upon the defendant, and is not proof of any negli¬ 
gence or carelessness on its part in the maintenance and 
operation of the building. The burden of proof is always 
upon the plaintiff to establish by a fair preponderance of 
the evidence that the defendant in the operation and main¬ 
tenance of the McGill Building, through its employees, used 
and controlled the window ventilator which struck the 
plaintiff in the case, and was negligent and careless in the 
use and control of such window ventilator on February 15, 
1941, so as to be responsible for the detachment and fall¬ 
ing of the window ventilator on that date. 

And in consideration of this charge you may take also 
into consideration the foregoing charge with reference to 
inferences that arise from certain things that occurred. 

Instruction No. 4. You are instructed that you shall not 
consider as evidence any statement of counsel made dur- 
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ing the trial unless such statement was made as an admis¬ 
sion or stipulation conceding the existence of a fact, or 
set of facts. 

You must not consider for any purpose evidence offered 
and rejected, or which has been stricken by the Court. 
Such evidence is to be treated as though you had not 
heard it. 

You are to decide this case solely upon the evidence that 
has been admitted by the Court, and the inferences that 
you may reasonably draw therefrom, and such presump¬ 
tions as may be deduced therefrom in accordance with the 
instructions and the law as I have stated it to you. 

And in this case you are further instructed to weigh the 
evidence and to consider such evidence without re- 
168 gard to sympathy, or to prejudice, or to passion as 
against either part yin the action, and disregard the 
fact that one party is an individual and the other a corpo¬ 
ration. 

You are further instructed that in order to hold the de¬ 
fendant responsible in this case you must find from the 
evidence that the defendant had knowiedge of a defective, 
or dangerous, condition existing on the fourth floor of the 
McGill Building with respect to the window’ ventilator, and 
failed and neglected to remove the same, and that such 
failure on its part proximatelv contributed to the fall of 
the window ventilator on the 15th of February, 1941, and 
the subsequent injury of the plaintiff. In arriving at that 
knowiedge vou mav take into consideration not onlv the 
evidence but all reasonable inferences that may be drawn 
from it, as we have pointed out to you elsewhere in the 
charge. 

If you find for the defendant you will simply say so. 

If you find for the plaintiff you may then consider fur¬ 
ther as to what sum if paid now’ in cash will reasonably 
compensate the plaintiff for her injuries, and in consider¬ 
ing the same you may take into consideration in fixing 
such amount the evidence that has been submitted to you 
touching her injuries, and nothing else. 
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You are instructed that she is entitled to fair and rea¬ 
sonable compensation for all physical injuries as may be 
shown by the evidence to have been sustained by her, con¬ 
sidering the character and extent of her physical disabili¬ 
ties, and the extent of the injury to the plaintiff as shown 
by the evidence, and for the pain, and discomfort, and the 
inconvenience which, under the evidence, she has 
169 suffered, and may hereafter suffer, on account of or 
as a result of such injuries; and also you may take 
into consideration the loss of time from her employment, 
and such amount would be your verdict in the event you 
find for the plaintiff. 

You will consider the charge as a whole, and not take 
portions and sentences of one paragraph, but reconcile all 
the charges as one complete instruction to you and be gov¬ 
erned by it in the light of the case, and if you have gath¬ 
ered any impression during the trial of the case that the 
Court has any opinion of his own as to what is right, or 
wrong, or proper in the case, disregard it because the facts 
is your field and, unless what you have in mind and what 
you think the Court has in mind coincides with what you 
have, of course, you will disregard it. 

Any exception by the plaintiff? 

Mr. Wood: Only to renew those we did in considering 
prayers; those denied the plaintiff and those granted the 
defendant. 

«•••••••*• 

40 Miss Hilda Vogel. 

Direct Examination 
By Mr. Wood: 

Q. Will you kindly tell us your full name, please, and 
speak loudy so the Court and jury won’t have any diffi¬ 
culty in hearing you? A. Hilda Vogel. 

Q. Where were you employed on February 15, 1941? 
A. In the office of George’s Radio Company, Incorporated. 
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Q. And where was George’s Radio? A. It is 816 

41 F Street, Northwest. 

Q. A^d it was located there on February 15,1941? 
The Court: Young lady, don’t nod your head. Speak 
out so you can be heard. 

The Witness: Yes, sir. 

By Mr. Wood: 

Q. Do you recall what time you left your employment 
that day, Miss Vogel? A. Yes. It was exactly one o’clock 
in the afternoon. That is our half day. 

Q. And what day of the week was it? A. That was on 
Saturday. 

Q. Where did you go after leaving your employment? 
A. I met some friends and went out to lunch down to O’Don¬ 
nell’s. 

Q. Subsequent to that time were you in the vicinity of 
the McGill Building located on G Street between Ninth and 
Tenth? A. Not until after lunch. 

Q. Where did you go then after having your lunch? A. 
We walked up to Twelfth and G, these friends and myself, 
and then they left me because I wanted to see that picture 
over at the Little Theater that was running there at the 
time, that thriller picture. 

Q. Where did they leave you? A. They left me right 
on the corner of Twelfth and G, Northwest. 

Q. Will you kindly tell us what was your course from 
that point? A. We looked up at a clock which is right in 
front of the Palais Royal, and the clock was about 

42 twenty-five after three, and they had seen the pic¬ 
ture and I left them. I wanted to get in before it 

started to see it from the beginning. 

Q. And what time was it when you left them? A. It 
was exactly twenty-five after three when I left them, by 
that clock in front of the Palais Royal. 

Q. And which direction did you go? A. I walked on 
the south side of G Street. 

Q. Walking east or west? A. East. 
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Q. Were you acquainted at that time with the location 
of the McGill Building? A. Yes, sir. I have lived here all 
my life. 

Q. And do you recall where the McGill Building was lo¬ 
cated? A. Yes. 

Q. Where? A. Between Ninth and Tenth right by the 
alley on G Street. 

Q. On which side of the street? A. On the south side. 

Q. You then proceeded on the south side of the street? 
A. I was walking on that side of G Street. 

Q. And what is the width of the sidewalk there? Is it 
a narrow’ sidewalk or wide? A. I don’t know. It is a 
good-sized sidewalk. It isn’t one of those little tiny ones 
at all. 

Q. Tell us what, if anything, happened when you were 
w-alking on that side of G Street. A. I was walking 
43 very rapidly so I wouldn’t miss the show and, besides, 
it was a very cold day, and just as I got to the en¬ 
trance of the building, I was walking on the gutter side, and 
there was a tall lady walking on the house side. 

Q. How far in front of you? A. I would say about two 
feet in front of me on the right side. I was walking very 
rapidly, and she was walking very rapidly, too. She was 
taller than I, and it all happened so quickly; I just hap¬ 
pened to look up and didn’t have time to call out, or reach 
my hand out to grab her. 

Q. And what happened, if anything? A. This particu¬ 
lar ventilator fell down there. It come right at her head 
and hit her, and bounced and hit me on the shoulder, and 
hit me on the leg and tore my stocking. When I looked 
around she was stretched out on the ground. 

Q. Next to the building? A. Yes, and her handbag had 
slid across the pavement? and nobody came to her aid. 

Washington is different in the last year and a half, and 
nobodv hardlv came to her aid, and I didn’t want to leave 
her. Her face turned gray, and she looked more dead than 
alive. 
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Q. And what did yon do? A. I picked up her pocket- 
book, and I walked over and tried to push her head up, 
the building has two large pillars, and I tried to push her 
head up. 

Q. Did you see this ventilator strike her on the head? 
A. Definitely. I then ran in the building, and there is a 
door and a large sign marked “Superintendent’s Office,” 
but there wasn’t anybody in the superintendent’s office, 
and I rang the elevator bell and asked the elevator 
44 man where the superintendent was, that a lady was 
lying unconscious on the ground, and I didn’t feel 
like leaving her there on the ground and he, the elevator 
man, said he knew where the superintendent was, and I 
don’t think it took him more than a couple of minutes to 
find him. 

Q. Did this elevator boy find the superintendent? A. 
Yes. He got in the elevator and it didn’t take him more 
than a couple of minutes, and brought the superintendent 
down with him. 

Q. Did he make himself known to you as the superinten¬ 
dent? A. Yes, he did. Really, what I did say, I said, “Are 
you the superintendent?” and he said, “Yes, what do you 
want?” And I said, “There is a lady on the sidewalk and 
I think something ought to be done for her.” 

Q. What did you do? A. We went on out, and she was 
still stretched out on the ground. 

Q. About how long a time would you say elapsed from 
the time Miss Hickey was struck until you got the super¬ 
intendent? A. All told, I would say at least ten minutes. 

Q. And was she still unconscious? A. That is before I 
left her. 

Q. And how long was she in that condition? A. We 
tried to shake her and rub her hands, but we couldn’t move 
her. 

Q. What did the superintendent do? A. The superin¬ 
tendent and elevator man came out and practically shook 
her and finally did get her to stand up, and assisted her 
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into the superintendent’s office in the McGill Build- 

45 ing. 

Q. In the McGill Building? A. Right in the en¬ 
trance. 

Q. You say you saw this object coming. Where was it 
coming from? A. It looked as if it was coming directly 
over the head of the building, over the entrance door I 
mean. 

Q. Did it look like it came from the building? A. To 
me it did. 

Q. How long did you remain in the office of the super¬ 
intendent? A. We all tried to help her in and set her in 
this chair, and she was hysterical, and I said we could take 
her to the hospital and she began to cry, and she said 
something about somebody being ill and she didn’t want to 
disturb them; and the superintendent said, he also said 
she ought to go the hospital, that she might have an injury 
to the head; and I called the superintendent’s attention to 
the large hat she had, and there was a dent in that. It was 
a large hat, not like one of these little things we usually 
wear. 

Q. What kind of hat was it? A. It was one of those 
large hats with a large turnover bump in the center. I 
suppose that kept her head from being split open. 

Q. How long did you remain in the superintendent’s 
office? A. We finally got her to consent to call a cab and 
take her some place where she would get some help and 
aid. 

Q. How long was that? A. The only way I could 

46 tell it is as we were walking up to the superinten¬ 
dent’s office, I was anxious to make my movie, and 

the clock, I looked up at a clock and said, “Oh, look, it 
is almost three minutes of four,” and it all happened in 
that time. 

Q. Did she walk to the outside of the building? A. She 
couldn’t walk from the superintendent’s office to the out¬ 
side. They had a barber shop on this side (indicating). 
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Q. You say “this side,” and the reporter won’t know 
what side it is. A. As you are walking out it is on the 
right side; as you are walking in it vrould be on the left 
side, and she didn’t seem able to walk out of the building 
for some reason, only that she was dazed, I know she was 
dazed, and so we set her down in a chair in the barber 
shop until we got her a cab. 

Q. Did you see her get in the cab? A. Yes. She got 
in the cab with Mr. Claridge, the superintendent. 

Q. And they left? A. They left. I offered my assis¬ 
tance, but she said she would be all right with him and, as 
I said, it was three minutes to four, and I didn’t have time 
to make the show. 

Q. After Miss Hickey was struck did you pay any more 
attention to this object that struck her? A. I didn’t pay 
any more attention to it. 

Q. Did you see what it was that struck her? A. But 
when it struck her I naturally looked down, and it was one 
of those ventilators about eighteen inches high and to pull 
it out I would say it would be fifty-four inches. 
47 They put them in windows all the time. 

Q. Can you tell us how it was constructed? A. It 
is metal and has slots in the center, and is put in with the 
window frame all around it. 

Q. Did you take hold of the object itself at all? A. No, 
I just let it stay on the ground. I didn’t bother with it at 
all. I was more anxious to get some help to Miss Hickey 
than to worry about that old ventilator. 

Q. That was the same object that struck you on the 
shoulder and also tore your stocking? A. Yes. I even 
showed it to the superintendent at the time and said, 
“Look, the thing even tore my whole stocking.” 

Q. After the superintendent came out with you, and 
after you went in and left Miss Hickey on the sidewalk, 
did vou indicate to him where the ventilator came from? 
A. Yes. 

Mr. Myers: It seems to me that is very leading. 
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The Court: I will permit the question under the cir¬ 
cumstances. 

The Witness: When she was lying on the ground, and 
we couldn’t pick her up, she was still more or less un¬ 
conscious, and I walked to the curb of the pavement, and I 
said to the superintendent at the time, I pointed and said, 
“Look, that thing came out of that window up there.” 

By Mr. Wood: 

Q. And what, if anything, did he say back to you? 

Mr. Myers: Now, one moment; certainly the conversa¬ 
tion isn’t admissible. 

The Court: Let’s see. That is the superintendent 
48 of the building? 

Mr. Wood: Yes, sir. 

The Court: I will permit the question. 

Mr. Myers: May I note an exception, that anything the 
agent may say cannot bind the principal, the corporation? 

The Court: I will permit her to answer. 

The Witness: Shall I answer? 

The Court: Go ahead and answer. 

The Witness: He agreed with me, and looked up, the 
same as I did, and then the barber came out of the little 
barber shop— 

Mr. Myers (interposing): Certainly you are not going 
into anything the barber said? 

Mr. Wood: No. 

By Mr. Wood: 

Q. When you indicated where it came from to Mr. Clar- 
idge what, if anything, did he say? A. We both looked up, 
and he said, “It looks like it came out of that window up 
there,” and I said, “My, it could have killed that woman.” 

Q. And what, if anything, did he say? A. And we 
agreed that it looked like it came out of that window. 

Q. Had you ever seen Miss Hickey before that day, Miss 
Vogel? A. No, sir. I never saw her in my life. 

Mr. Wood: You may take the witness. 
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Cross-Examination 
By Mr. Myers: 

49 Q. Miss Vogel, I understand from your testimony 
that when you were walking along the street you 

were walking very rapidly? A. That is right. 

Q. And so was the plaintiff walking very rapidly; is 
that correct? A. Yes, sir. 

Q. And she was about two feet ahead of you; is that 
right? A. Yes. 

Q. And it all happened very suddenly; is that correct? 
A. Oh, yes, it all happened very suddenly. 

Q. You looked up. What caused you to look up? A. 
Just walking along like that you couldn’t help but look up, 
and she was taller than I was, and I saw it. 

Q. Where was it when you saw it? A. Just above the 
entrance. 

Q. Just above the entrance? A. No, a little higher than 
that. 

Q. Where was it when you first saw it? A. I would say 
about the first floor. It is a high building, you know. 

Q. Was that the first time you saw it, when it was about 
the height of the first floor? A. About that. 

Q. I didn’t hear you. A. I say about that. 

Q. Now, when you came out with the superintendent 
afterward, and walked out and said, “There is 

50 where that ventilator came from,” what was there 
to indicate where the ventilator came from? A. 

There were some more ventilators in the other windows, 
and that window was vacant. 

Q. Was the window open or closed? A. Well, I couldn’t 
swear to that; it might be one way or the other. 

Q. Would you be able to testify as to whether it was 
open or closed? A. We weren’t paying that much atten¬ 
tion to see what was open or closed, but trying to locate 
the window -where the ventilator came from. 

Q. And that was closed; is that the way you found out 
where it came from? A. No. The others had ventilators 
and that one didn’t. 
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Q. Were there ventilators on the other floors that you 
noticed? A. There were some on the third floor, and fourth 
floor that I saw, and on the seventh floor. 

Q. Were those ventilators all in the windows on the sev¬ 
enth floor? A. They were all in, just like the fourth floor. 

Q. And the reason you placed it on the fourth floor was 
that you saw a window that didn’t have a ventilator? A. 
And it was right over the entrance. 

Q. And that is the reason you think it came from there? 
A. That is right. 

Q. You didn’t see it actually come from the fourth floor? 

A. No, I didn’t see it actually come from the fourth 
51 floor; I saw it coming straight down. 

Q. I repeat the question: You didn’t see the ven¬ 
tilator come from the window on the fourth floor? A. I 
didn’t see that high up. 

Q. Are you quite positive, Miss Vogel, too, that Miss 
Hickey -was not taken to the barber shop first? A. No, she 
was taken to the superintendent’s office to get her to sit 
dowm, and we practically dragged her into the superin¬ 
tendent’s office. 

Q. But wasn’t it you and the elevator boy who assisted 
her? A. And the superintendent. 

Q. You are quite sure that the superintendent came out 
to the outside first, or found her in the office first? A. No, 
we couldn’t pick her up. 

Q. And it was he who assisted her into the office, and 
then into the barber shop? A. Into his office first. 

Q. What was the condition of the weather on that day, 
Miss Vogel? A. It was very cold, but very clear, and quite 
blustering. 

Q. Was it quite windy? A. There wasn’t a storm. 

Q. But was it a windy day? A. Yes, it was a windy 
day. 

Mr. Myers: I have no further questions. 

The Court: Will you please give the Court your name? 

The Witness: Hilda Vogel. 
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52 Redirect Examination 
By Mr. Wood: 

Q. Did I understand you to say it was quite windy that 
afternoon? A. Yes, it was quite windy, but no windier 
than any other day. There was no storm or anything like 
that. 

Q. Did you see the ventilator before it actually struck 
Miss Hickey? A. Yes, sir, I did. 

Q. How long would you say you saw it before it struck 
her? A. I couldn’t calculate the minutes, but I know as 
I looked up it was above that entrance. 

Q. To.the McGill Building? A. That’s right, right over 
that entrance as you walk in. 

• ••••••••• 

57 Clifton G. Claridge 
Direct Examination 

By Mr. Wood: 

Q. Will you kindly tell us your full name, please, Mr. 
Claridge? What is your full name? A. Clifton G. Clar¬ 
idge. 

Q. Where were you employed on February 15, 1941? A. 
At the McGill Building. 

Q. In what capacity? A. Superintendent. 

Q. By whom? A. Washington Loan and Trust Company. 
Q. How long had you been engaged in that capacity? 
A. How long had I been employed? 

Q. Up to that time, yes. A. I went in the McGill Building 
about October 1, 193L 

Q. On October 1st, 1931, and were you there from Octo¬ 
ber 1, 1931, continuously up to the date of this accident, 
February 15, 1941, in your capacity as manager? 

58 A. Yes. 

Q. About how large a building is the McGill Build¬ 
ing, Mr. Claridge? A. Well, the McGill Building is a seven- 
story building. It has the appearance on the front of an 
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eight-story building, but there is a penthouse up there; and 
it has 122 rooms in it, 70-foot front, and about 160 feet 
deep to the alley. 

Q. And on February 15, 1941, can you tell us, please, 
how many tenants you had in that building? A. Well, that 
would be right hard. The third floor— 

Q. (interposing) Approximately how many did you have 
in the entire building? A. How many— 

Q. (interposing) Tenants altogether. A. The Govern¬ 
ment had a good bit of the building there. We had the 
Workmen’s Compensation on the fourth floor. A branch 
of the Biological Service, Agricultural Department, was 
on the sixth floor and part of the fifth floor. Wc had an¬ 
other W. P. A. project on the fifth floor and the third floor. 

Q. Aside from the Government agencies, how many pri¬ 
vate tenants would vou sav vou had in the entire building? 
A. We didn’t have so awful many at that time. 

Q. Approximately? A. The second floor was occupied 
on the front, and the rear part of the second floor was 
partially vacant. 

The third floor was vacant on the front, and the rear 
part was occupied. 

Q. And that was because you didn’t have any ten- 
59 anants at that particular time? A. Yes. 

Q. You were attempting to get tenants? A. They 
were moving in and out all the time. 

Q. What I am trying to get at is this: How many places 
were available for tenants in the building at that time, ap¬ 
proximately how many? A. That would be hard to answer 
that question. 

Q. Quite a number; isn’t that so? A. Some would take 
two, three, or four rooms, and some only one room. 

Q. Certainly; that was your business. You would rent 
them one room of they wanted it? A. Yes, sir. 

Q. And it was your business to get them if you could? 
A. No. 

Q. You rented the entire building? A. No. That was 
handled in the real estate department of the Washington 
Loan and Trust Company. 
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Q. How would they handle it ? A. Sometimes they would 
send someone from the office, and sometimes a note to show 
the prospective tenant the vacant space. 

Q. So it fell to your duty to show the prospective tenant 
the vacant space? A. Yes. 

Q. But when it came to the lease they took care of that? 
A. Yes. 

Q. Did you have an office in that building? A. 

60 Yes, I had two. 

Q. Where were they? A. I had two; one on the 
first floor and one up at the penthouse. 

Q. Did the office on the first floor have the word “super¬ 
intendent” on it? A. No. 

Q. Or anything to indicate it? A. Nothing to indicate 
that it was a superintendent’s office. 

Q. You had charge of the charwomen who did the clean¬ 
ing up work in the building? A. No. 

Q. Who employed them? A. That came under the head 
charwoman; she hired and fired them. 

Q. But was the head charwoman under you? A. No. 

Q. Under some other authority there? A. Yes, the Wash¬ 
ington Loan and Trust Company. 

Q. So the Washington Loan and Trust Company did hire 
the charwomen in the building? A. Yes. 

Q. And those charwomen were all furnished with keys 
to go into the offices of the building after they were closed; 
isn’t that so? A. No, each woman had keys for an indi¬ 
vidual floor. 

Q. Those were furnished to them by the Washington 
Loan and Trust Company? A. Yes, and sometimes 

61 if there weren’t enough keys I furnished them new 
kevs. 

Q. Were those keys under your supervision? A. No, sir. 

Q. Under whose supervision? A. The head charwoman. 
She kept them in her locker. 

Q. But you could get them if you wanted them? A. Yes. 

Q. You had a pass-key to that locker? A. Yes. 

Q. And you could go in and out of those offices as you 
pleased? A. Yes. 
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Q. And did you not go in and out of those offices from 
time to time? A. No. There were some of those offices 
nobody was allowed in, and I wouldn’t go in myself. 

Q. But the charwoman went in, didn’t they? A. Yes, 
they went in, but locked them behind them. 

Q. But your charwomen had access to the entire building? 
A. No, only on the particular floor on which she worked. 

Q. I know that, only on the particular floor on which 
she worked, but the charwomen had access to the entire 
building? A. Yes. 

Q. You arranged to have the windows cleaned under a 
separate contract with somebody who came in and washed 
them? A. No. That was done by the Washington Loan 
and Trust Company. They made the contract. 

62 Q. They made the contract? A. I wouldn’t even 
know when they were coming to clean the windows. 

Q. And when they would come who let them in ? A. They 
would come during working hours, so that they would 
make themselves known, and they would let them in. 

Q. And they were hired by the Washington Loan and 
Trust Company? A. Yes, sir. 

Q. What kind of heat did you have in that building? A. 
Heat? 

Q. Yes. How did you heat the building? A. We had 
steam. 

Q. Where was the furnace? A. Low pressure. 

Q. Where was the furnace? A. Down in the basement. 

Q. Did that come under your supervision as manager? 
A. Yes. 

Q. And you hired the firemen? A. No, the license was 
under me; I was the steam engineer. 

Q. And did you have capable men under you to fire the 
boiler? A. Yes. 

Q. Who employed them? A. The Washington Loan and 
Trust Company. 

Q. You selected them for the Washington Loan and Trust 
Company? A. Yes, sir. 

Q. So that they were under your supervision? A. 
Yes, sir. 


63 
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Q. And you furnished heat to all the offices in the build¬ 
ing? A. Yes. 

Q. And they naturally had pipes to carry the heat in 
them? A. Yes, sir. 

Q. And you had the right to go into the offices any time 
that there was trouble with the heating? A. Yes, but we 
rarely had occasion to do that because we had a vacuum 
heating system that was practically foolproof, and if they 
didn’t want it they turned it off, and if they wanted heat 
thev turned it on. 

Q. But you had the right to go in there if it needed fixing? 
A. Yes. 

Q. And all the years you were there it was maintained as 
an office building, wasn’t it? A. Yes, certainly, as an office 
building. 

Q. Was there an assistant superintendent that assisted 
you? A. No. 

Q. Who was the next man in charge of the building under 
you? A. There was no next man. 

Q. No next man at all. What were your hours there? 
A. My hours? 

64 Q. Yes. A. Well, it was pretty long. Sometimes, 
in cold weather, it would be from seven o’clock in 
the morning until sometimes ten or eleven at night. 

Q. And in the summer months? A. I worked from about 
seven to about five. 

Q. And you were in complete charge of the entire build¬ 
ing? A. Yes, sir. 

Q. When a window in any of those offices would become 
broken, who would put it in? A. Well, that depended, the 
cheapest man. 

Q. Well, I mean you arranged to have it put in? A. No, 
I would notify the office and they would send a man, and I 
wouldn’t know who it would be until he came around. 

Q. But you were the one who attended to it? A. Yes. 

Q. You would tell them where the window was, and they 
would get the glass man and send him over there; is that 
right? A. Yes. The reason was that the Washington Loan 
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and Trust Company might be putting in a lot of glass in 
other buildings, and they would give him the same job, and 
the carpenter and plumber was the same way. 

Q. But if there was broken glass you would notify the 
home office to see that it was replaced? A. Yes, sir. 

Q. That was one of your duties? A. Yes. 

65 Q. The tenant didn’t have to put the glass in in the 
windows? A. Xo. 

Q. Xor attend to washing the windows, either? A. Xo. 

Q. That is something the Washington Loan and Trust 
Company took care of? A. The Washington Capital Clean¬ 
ing Company usually washed the windows. 

Q. But the tenant was not obliged to wash the windows? 
A. Xo. 

Q. But the Washington Loan and Trust Company fur¬ 
nished the window washing service, did they not? A. Yes, 
sir. 

Mr. Wood: That is all we care to ask Mr. Claridge. 

The Court: Mr. Marshal, we will have a ten-minute 
recess. 

(Thereupon recess was had, after which the following 
occurred:) 

Mr. Wood: I would like to ask two or three more ques¬ 
tions if I may, your Honor, on direct. 

The Court: All right. 

By Mr. Wood: 

Q. What time was the building, the McGill Building, 
closed for the night at that time, on February 15,1941? A. 
That night? Eight o’clock. 

Q. Xo, any night. A. Xine o’clock week days, eight 
o’clock on Saturday. 

Q. And who had charge of closing it? A. Whatever ele¬ 
vator man was on duty on night work. 

66 Q. And then when it was closed at nine o’clock on 
the week days, that is the main entrance, how long 

was it closed? A. Until seven o’clock next morning. 
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Q. Now, during the night, from nine o’clock at night until 
seven o’clock next morning, you and the elevator men were 
the only ones who had a key to the building? A. No. Every 
tenant had a key to the building. We tried to get the type 
of tenant we could trust. 

Q. But you or the elevator man would attend to locking 
up the building? A. Yes, sir. 

Q. You or the elevator man, whoever was on duty, had 
that responsibility? A. Yes, sir. 

Q. In the case of a severe storm who had charge of 
closing the windows? A. In the Government offices they 
had an order that all lights should be put out and windows 
closed when they left the office, and in the case of a storm 
all the windows had to be closed. 

Q. From the time they were gone was there anybody in 
the building from nine o’clock at night until seven o’clock 
the next morning? A. Yes. 

Q. Who? A. The charwomen. 

Q. What time did they come in ? A. At five o ’clock. 

Q. And worked until when? A. Eight o’clock. 

67 Q. And after that? A. They closed them. 

Q. They had charge of closing the windows? A. 

Yes. 

Q. Now, after nine at night week days, and eight o’clock 
on Saturday, after the building was closed, was there any¬ 
body in charge as watchman? A. No, only the street watch¬ 
man who came around. 

Q. But nobody inside the building? A. No, nobody inside 
the building. 

Q. And if there were any repairs to be done inside the 
building, such as plumbing, carpenter work, and so on, who 
had charge of that? A. Well, it depends. If there was a 
breakdown and needed repairs I would see to it, or after 
working hours I would get the mechanic to fix it up, but in 
the ordinary working hours I would send an order around 
to the Washington Loan and Trust Company. 

Q. To arrange for that to be done after the tenants had 
gone for the day? A. Yes, sir. 
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Q. Well, after the tenants were out in the evening, if 
there was any storm, whose duty was it—severe storm or 
anything of that kind—whose duty was it to see that all 
windows and appurtenances outside of the building were 
closed and locked and taken care of? 

Mr. Myers: Just a minute. I don’t think that form of 
question, ‘‘appurtenances,” and so forth, is proper. 

68 He has to be more specific in this case. 

Mr. Wood: I will be more specific. 

By Mr. Wood: 

Q. Did you provide awnings for the outside of the build¬ 
ing? A. Yes, sir. 

Q. And they were put up by the building? A. Yes, sir. 

Q. And were they put up in the evening? A. Sometimes 
the tenants wanted them left down all night so as to avoid 
the early morning sun. 

Q. In the case of a severe storm whose duty was it to go 
around and pull them up at night? A. Nobody. If the 
storm would pull them down we would have to repair them. 

Q. But nobody had any duty, or charge, of pulling them 
up at night? A. No. Those that were left down usually 
faced an areawav, and those that were pullled up at night 
were generally on the alley. 

Q. Who pulled them up? A. The tenants. They gener¬ 
ally pulled them up. In the vacant rooms the awnings were 
all fastened up. 

Q. You don’t mean to tell us, do you, Mr. Claridge, in 
your experiment of about ten years, that every single night 
when the tenants left the building the awnings were put 
down at night? A. Yes, sir, they did in every instance in 
the Government offices, not in the private offices, but the 
Government offices had a sign to put them down. 

69 Q. And when the private tenants left them up who 
put them down? A. The charwomen. 

Q. Didn’t you tell me a few minutes ago that the char¬ 
women closed the office windows when they went in? A. 
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No, not when they went in. They generally opened them 
when they went in to clean the offices to get fresh air. 

Q. And when they were through they would put them 
down again? A. Yes, sir. 

Mr. Wood: That is all. 

Cross-Examination 
Bv Mr. Mvers: 

w •* 

Q. Mr. Claridge, it has been pretty well gone over with 
you that this building was filled with various kinds of ten¬ 
ants, but particularly Government tenants? A. Yes. 

Q. One on the fourth floor were the D. C. Workmen’s 
Compensation offices? A. Yes, sir. 

Q. And on the fifth floor there was also the Rehabilitation 
Bureau? A. Yes. 

Q. And the sixth floor was occupied by a British com¬ 
pany? A. Yes. 

Q. And I understood you to state that there was an order 
in the Government offices that all windows had to be put 
down when the offices were closed; is that correct? 

70 Mr. Wood: I object unless he produces such an 
order. 

The Court: If there be a written instruction to that effect. 
By Mr. Myers: 

Q. Were there written instructions to that effect? A. We 
had written orders from the Interior Department. It was 
posted up on the doors in lots of instances in the building. 

Mr. Myers: I think we have a right to prove without hav¬ 
ing the original orders, the building being out of our pos¬ 
session at the present time, what those orders contained. 

By the Court: 

Q. Do you have possession of those orders? A. I didn’t 
quite get that, Judge. 

A. Are you still superintendent over there? A. No, I 
haven’t been there since the 21st of May, 1941. 

The Court: I think I will let him testify. 
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Mr. Wood: May we renew the objection? If there is a 
written order that is the best evidence and can be intro¬ 
duced and, furthermore, he has testified about the Interior 
Department written order but, according to the opening 
statement of counsel, the fourth floor was occupied by the 
Compensation Commission, which is not a part of the In¬ 
terior Department. 

The Court: I think it could be introduced if it could be 
produced. 

Mr. Myers: We can’t produce it because we are not in 
possession. 

Mr. Wood: By reason of what, a sale? 

Mr. Myers: By reason of a sale. 

71 Mr. Wood: And is that "when Mr. Claridge stopped 
being superintendent? 

Mr. Myers: You will have to ask him. 

By Mr. Wood: 

Q. When was it you stopped being superintendent? A. I 
finished up with them the 21st of May, 1941, and went to 
work for the British Purchasing Commission about Decem¬ 
ber 31, 1941. 

By Mr. Myers: 

Q. And the British Purchasing Commission took over the 
building from the Washington Loan and Trust Company? 
A. After the building was sold. 

Q. My recollection is that the Workmen’s Compensation 
comes under the Department of the Interior? A. It did at 
that time. 

Mr. Wood: This witness, if your Honor please, is testify¬ 
ing freely from hearsay, and the best evidence can be pro¬ 
duced. 

The Court: We entirely agree with counsel, and if coun¬ 
sel can produce it he may produce it, but he says he can no 
longer produce it. 
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Mr. Wood: The mere fact that the Washington Loan and 
Trust Company is not in possession now is no reason why 
it cannot be produced under a subpoena duces tecum. 

Mr. Myers: This particular order? 

Mr. Wood: I submit, of course, this witness wouldn’t 
know that, but I merely ask the Court to take judicial notice 
that the Interior Department of the United States Govern- 
men is still in existence, and was at that time. 

72 The Court: I believe Mr. Harold Ickes is supposed 
to be in charge of it. 

Mr. Wood: Yes, sir. 

Mr. Myers: And posted notices. 

Mr. Wood: How do you know that? 

Mr. Myers: Mr. Claridge, who was superintendent, says 
he knows such a notice was posted. 

The Court: I think we can settle this matter. The witness 
can testify and if during the trial it becomes manifest that 
there was an injustice done by his testimony, there will then 
be time enough to serve one of the Government departments 
by subpoena. 

By Mr. Myers: 

Q. Now, Mr. Claridge, will you tell us as to this notice 
that was posted in the building by the Interior Department, 
as to what its directions were? A. It was to put out lights, 
to close all windows and extinguish all lights before leaving 
the office. 

Q. And where was that posted? A. I can recall one place 
it was posted, at room 311, that was an entrance room to the 
Rehabilitation. 

Q. Rehabilitation Bureau? A. Yes. 

Mr. Wood: We desire to renew our objection because it 
was stated in counsel’s opening statement— 

The Court: The Court has already ruled. 

Mr. Wood (continuing):—that the ventilator fell from 
the fourth floor. 
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Mr. Myers: I don’t know that my opening state- 

73 ment and his are evidence, but he is proceeding as 
though it is, but I would have stipulated in the begin¬ 
ning if he had asked me. 

Mr. Wood: Your opening statement amounts to a stipula¬ 
tion, Mr. Myers, and your witness has testified to it. 

The Court: If your proof does not correspond with the 
allegations, of course that is another matter. 

By Mr. Myers: 

Q. Were there other notices posted on the other floors by 
the bureau, Mr. Claridge ? A. I believe there were. I be¬ 
lieve there was one on the seventh floor. 

Q. Was there one on the fourth floor? A. I don’t know, 
but I suppose some of those in that department could say— 

Q. (interposing) I notice they are out in the witness room. 

Mr. Wood: I move that the testimony with reference to 
the third and seventh floors be stricken out. 

The Court: It probably goes to the probative effect. The 
jury has heard the evidence, and if it develops on final hear¬ 
ing that they believe this came from some particular floor, 
they may want to consider it and may be entitled to it. 

By Mr. Myers: 

Q. Mr. Claridge, you have been examined here with re¬ 
spect to the various services furnished by the Washington 
Loan and Trust Company in connection with tenants of 
your building. You have been examined with respect to 
the necessary repairs, plumbing, heating, cleaning, and 
other services have been mentioned. 

74 In the course of furnishing those services did any 
part of those services include the furnishing of 

window ventilators? A. Only the stationary type. The 
Washington Loan and Trust Company would not permit 
any ventilators in the windows. 

Q. Did the Washington Loan and Trust Company or you 
acting for the Washington Loan and Trust Company at any 
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time furnish a ventilator or ventilators, similar to the one 
that has been described here that struck the plaintiff! A. 
Not to my knowledge. 

Q. Testimony has also been given here with respect to the 
fact that window cleaning was done. I understood you to 
testify that that window cleaning was done during office 
hours by agents of a window cleaning company. Can you 
you give us the name? A. At one time it was National, and 
one time Capital. I believe the last time I was there it was 
Capital Window Cleaning. 

Q. May I call your attention, for the purpose of refresh¬ 
ing your recollection, to whether or not it was this (handing 
paper to witness)? A. (after examining paper) They 
probably did. 

Q. Was that through arrangement by the rental agency 
of the Washington Loan and Trust Company? A. Yes. 

Q. Did you have anything to do with it? A. Only to see 
that they got into vacant rooms when they wanted to clean 
the windows. 

Q. Did you at any time have anything to do with respect 
to the leases that were furnished? A. No. 

75 Q. And when you say you went into vacant rooms 
you mean rooms unoccupied by tenants ? A. Yes, sir. 

Q. Meaning that they were not leased, and had no furni¬ 
ture in connection with the same? A. No. 

Mr. Myers: I think that is all I have to ask him. 

Redirect Examination 
By Mr. Wood: 

Q. You were there, Mr. Claridge, ten years prior to this 
accident. You had occasion on many, many afternoons or 
mornings, or evenings, to observe the outside of that build¬ 
ing, did you not, prior to February 15, 1941? A. I didn’t 
quite understand you. 

Q. I mean you saw the outside of the building in going 
to and from it every day, didn’t you, the general structure? 
You were familiar with the outside view of it? A. Yes, 
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as manager, yes, but I didn’t look up at it every time I 
went by. 

Q. But as to the general construction? A. Yes. 

Q. And you had seen ventilators on the third, fourth, 
and seventh floors many times? A. On the seventh floor 
it was difficult to see. They were fastened on the inside 
window frames. 

Q. But you knew they were there? A. Yes. 

Q. And how many months prior to this accident 

76 had you seen them on the seventh floor? A. I don’t 
understand the question. Those were glass ventila¬ 
tors. 

Q. I don’t care what they were. How long had you seen 
them? A. They were built in the windows, in the frames. 

Q. But they were there the entire time you were ? A. Un¬ 
til the Government moved away and unscrewed them and 
took them out. 

Q. But they were there how long, did you say? Was it 
one year, six years, five years, or how long? A. I don’t 
know. 

Q. Was it more than a year? A. Oh, yes, it was more 
than a year. 

Q. Now, you had seen them on the fourth floor from the 
outside in approaching it, and also on the inside ? A. They 
were in the window frames. 

Q. I don’t care what kind they were, but you had seen 
them prior to February 15,1941? A. Not to my knowledge. 

Q. You had not? A. No, sir. 

Q. Didn’t you see them that day from the sidewalk when 
Miss Vogel pointed to them? A. No, sir. She did not point 
to any of them. 

Q. Do you mean to say that you did not know that they 
were there? A. No, sir. It is a violation of the lease to 
have them. 

77 Q. When you came to the building in the morning 
what time would you report? A. I did not report to 

the fourth floor. 
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Q. No, no; I say when yon came to the bnilding in the 
morning what time did you report? A. About seven o’clock 
in the morning. 

Q. And wouldn’t you take a general view of the building? 
Could you see the fourth floor? A. Not unless you were on 
the other side of the street you wouldn’t notice it. 

Q. Were you ever in any office on the fourth floor at all, 
inside? A. I can’t recall that I ever saw screens on the 
fourth floor. 

Q. I am asking you the question were you ever inside 
any of the offices, any offices of the Compensation Commis¬ 
sion? A. I have been in there several times. 

Q. Several times, and how long before this accident hap¬ 
pened? A. I don’t know. 

Q. Approximately? A. I wouldn’t be able to tell. I have 
no way of making a record of it. 

Q. Very well, sir. How long had they been in the build¬ 
ing prior to February 15,1941 ? A. They had been in there, 
I guess, about two years. 

Q. And had you been in their offices during those two 
years, and you didn’t see any ventilators on the 
78 fourth floor? A. I never noticed them, no, sir. 

Q. You never noticed them; you knew that they 
were there, didn’t you? 

Mr. Myers: Just a minute. I think that is unfair. There 
is no testimony that they were the whole time. They may 
have been put there the week before. 

The Court: I will admit the testimony. 

Mr. Wood: Read the question. 

The Reporter (reading): 

“Question: You never noticed them; you knew that they 
were there, didn’t you?” 

The Witness: Is that question for me? 

By Mr. Wood: 

Q. Yes, sir. A. I didn’t know they were there. 

Q. Didn’t you tell us a little while ago, Mr. Claridge, that 
those on the seventh floor were different from those on the 
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fourth floor, and were unscrewed by the tenants and taken 
away when they left? A. Yes, but these were collapsible 
screens, and those were permanent. 

Q. How do you know they were collapsible screens if you 
had never been there? A. Because I examined it after it 
fell. 

Q. How many windows vrere there in the front of the Mc¬ 
Gill Building on the fourth floor on February 15,1941 ? A. 
If you will give me a little time I will count them up. 

Q. All right; take all the time you want. A. On 

79 the G Street side nine windows. 

Q. All the same size? A. No. 

Q. And you came out with Miss Vogel and got Miss 
Hickey that day? A. No. 

Q. Did you go out there that day? 

The Court: Don’t shake your head. The stenographer 
can’t get it. 

The Witness: No. 

By Mr. Wood: 

Q. Did you see Miss Hickey that day? A. Yes, sir. 

Q. And did you see Miss Vogel? A. Yes. 

Q. Where was Miss Hickey when you first saw her? A. 
Sitting in the barber shop. 

Q. Sitting in the barber shop? A. Yes. 

Q. Did you ever look at the front of the building after 
you saw Miss Hickey? A. Not until after I came back 
from the doctor’s office. 

Q. And then you looked up at the building? A. No, I took 
the screen to the building next door. I thought it belonged 
next door. 

Q. You didn’t look up at the fourth floor? A. I didn’t 
think we had a screen like that in the entire building. 

Q. Did you look up on the fourth floor? A. No, sir. 

80 I wouldn’t know what floor to look for. 

Q. When you came back from the doctor’s office 
you tell us that you did not look up at the front of the build- 
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ing at all? A. No ,sir, because we had no screens like that 
in the building. 

Q. I am asking you didn’t you look up at the building? 
A. I might have glanced up; I might have. 

Q. And did you see any ventilators on the fourth floor? 
A. No. 

Q. They might have been there? A. There might have 
been but I didn’t see them. 

Q. As a matter of fact, after that didn’t you go up to the 
compensation office and look at some of these ventilators? 
A. I went up in the building. 

Q. And you didn’t go up in the compensation offices and 
look at some of these ventilators, and see the windows in 
the compensation office? A. I went to the fifth floor because 
I thought that might be where it was. 

Q. I thought you said you went up to the fourth floor, 
to the office of the Compensation Commission. A. I went to 
the fifth floor. 

Q. Were they on the fifth floor? A. They were on the 
fourth floor. 

Q. Did you find any in the fifth floor? A. I did not find 
any in the fifth floor. 

Q. Did you find any on the fourth floor? A. No. 

81 Q. Did you go in the offices at all? A. Yes. 

Q. Did you see any ventilators ? A. Yes. 

Q. Where were they? A. In the front office. 

Q. The front office of whom? A. He was the head of the 
Workmen’s Compensation, Mr. Cardillo. 

Q. How many did you see in there? A'. I don’t know how 
manv he has in there. I think he has three windows in that 

w 

room and there were two screens. 

Q. How many ventilators? A. I might say they looked 
like they were brand new; two windows. 

Q. Did you look in the offices or the windows in any of the 
other offices on the fourth floor? A. I looked but I didn’t see 
any. 
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Q. Do you tell us now that there weren’t any ventilators 
on the fourth floor of the McGill Building all along the front 
on February 15, 1941? A. There weren’t any there? 

Q. Yes. A. Not to my knowledge. 

Q. Why didn’t you make them take them out on the 
seventh floor? 

Mr. Myers: Just a minute. What is the pertinency of 
that question? 

Mr. Wood: He said that the Washington Loan and Trust 
Company permitted them to put them in. 

82 Mr. Myers: He has said the kind that hit your client 
were the objectionable ones, but the ones on the sev¬ 
enth floor were permanent and screwed in. 

Mr. Wood: I don’t agree at all with counsel’s interpreta¬ 
tion. 

The Court: I sustain the objection as to the seventh floor 
unless it appears that this one came from there. 

Mr. Wood: That is all. 

Re-Cross-Examination 
By Mr. Myers: 

Q. Mr. Claridge, may I ask you again whether the venti¬ 
lator that you picked up and found downstairs, or the one 
you saw on the pavement downstairs that you have testified 
about, was that the first time you had ever seen that venti¬ 
lator? A. Absolutely. 

Q. And was that the first knowledge you had that any 
ventilator of that type was being used in that building? A. 
Yes. 

Q. And did I understand you also to say that Miss Vogel 
did not come out to the street with you and step back to the 
sidewalk and point up and say, “That is vrhere the ventila¬ 
tor came from”? A. No. 

Q. Do I understand that that is an incorrect statement? 
A. Yes, sir. 

Q. Will you tell us, Mr. Claridge, what was the actual 
practice with respect to the Government offices on the fourth 



47 


floor when the office hours were over? What did they do? 
A. They extinguished all lights and closed all win¬ 
dows. 

83 Q. Were the doors locked? A. And the doors were 
locked. 

Mr. Myers: You may inquire. 

Redirect Examination 
By Mr. Wood: 

Q. And after those doors were locked each and every 
night charwomen would come in and unlock the doors and 
go into each and every one of those offices to clean them up? 
A. Yes. 

Q. And they had full charge of the offices while they were 
in there, didn’t they? A. They did. 

Q. And they were employed by the Washington Loan and 
Trust Company, weren’t they? A. Yes, sir. 

Q. The Compensation Commission closed at one o’clock 
every Friday—every Saturday, didn’t they? A. Yes, sir, 
they did. 

Q. This accident happened at three-thirtv in the after¬ 
noon? A. I judge around about that time. 

Q. Is your counsel incorrect when he made the statement 
to the jury in his opening statement that this ventilator fell 
from the fourth floor of this building? When he made that 
statement is he incorrect, or not? A. Well, I would have 
to see it fall before I would say it fell from the fourth floor. 

Q. But you ascertained afterward that it did come 

84 from the fourth floor, did you not? A. We figured 
out that that was where it did come from. 

Q. And why do you say now that that was the only place 
where it could come from? A. Because that is what we fig¬ 
ured, they were portable ventilators, put in and taken out 
every night. 

Q. Yes, sir, I understand, but when you said just now you 
ascertained that that was the only place it could have come 
from, what was your reasoning based on? Because there 
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were other ventilators in the other windows on the fourth 
floor? A. Yes. 

Q. And yet you say that you, as manager, had never seen 
ventilators before that on the fourth floor? A. I never saw 
them in there. 

Q. Never did in your life? A. No, sir. 

Q. Miss Vogel’s stockings were torn, weren’t they? A. 
Yes. 

Q. You saw that yourself? A. Yes, sir, I saw that. 

Q. Where was she when you saw the stocking torn ? A. In 
my office. 

Q. What was the color of that ventilator that you picked 
up? 

Did you pick it up, by the way? A. I didn’t see it until 
after I came back from the doctor’s with Miss Hickey. I 
told the operator to take care of it until I came back. 

Q. And where were put when you told him to take 
S5 care of it until you came back? A. How? 

Q. Where did you tell him that? A. He put it be¬ 
hind the door in my office. 

Q. When you saw it it was behind the door in your office? 
A. Yes. 

Mr. Wood: That is all. 

Mr. Myers: May I indulge the Court for just one more 
question? 

The Court: Yes. 

By Mr. Myers: 

Q. Mr. Claridge, when the Government moved out did 
those ventilators go with the Government? A. Oh, yes, it 
was their property. 

By Mr. Wood: 

Q. You never at any time, did you, Mr. Claridge, issue 
any written instructions to any tenant in the building not 
to put any ventilators in the windows, did you? A. No, but 
the office— 
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Q. (interposing) You say “No”; that is your answer, 
you never did. Is that correct? A. Not to put ventilators 
in the window, no. 

I can’t hear very well sometimes when you put your hand 
up to your mouth. 

Mr. Wood: I thought I was talking loud. Read the ques¬ 
tion. 

The Reporter (reading): 

“Question: You never at any time, did you, Mr. 
86 Claridge, issue any written instructions to any tenant 
in the building not to put any ventilators in the win¬ 
dows, did you?” 

The Witness: No, sir. 

By Mr. Wood: 

Q. And at no time did you ever tell any tenant in that 
building to take any ventilators out of the windows, did you? 
A. Yes. 

Q. When? A. Dozens of times, flower boxes and flower 
pots. We would permit nothing on the window sills in the 
building. 

Q. I spoke about ventilators. Did you ever at any time 
tell any tenant to take out any ventilator in any window in 
that building? A. No, not to my knowledge. 

Q. But with reference to the flower pots, and so forth, in 
the windows, you felt responsible for those as manager of 
the building, didn’t you? A. Around April or May I would 
get a notice from the office to see that all flower pots and 
movable objects were removed from the window sills. That 
was to prevent them from putting them in the windows. 

Q. But you had the particular responsibility as manager 
of the building to see that that was done? A. Yes. 

Mr. Wood: That is all. 

By Mr. Myers: 

Q. And those orders came out in the spring, didn’t they? 
A. Yes, sir. 
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87 Q. Of each year? A. Of each year, yes. 

The Court: Gentlemen, when you have finished 
with the witness, please stop passing back and forth. 

Br. Myers: I have finished. 

Mr. Wood: I have finished. 

By the Court: 

Q. The Court would like you to give a little description 
of the ventilator that supposedly fell from the building with 
which the plaintiff was allegedly struck. In other words, 
how long was it, and how wide was it, and how heavy was it, 
and of what material was it constructed? A. Are you ask¬ 
ing me to give that, Judge? 

Q. Yes. A. It weighed about three pounds and some 
ounces. It was very light material, about twelve inches 
wide, and I think the capacity for opening was forty-four 
inches. It was a collapsible screen. You could slide it in 
and fit it in the window. 

Q. It was adjustable to fit any window? A. Yes, sir. 

Q. What was it made out of? A. Very thin metal on the 
inside and wood on the outside. 

Q. How did it rest in the window? A. You put it in the 
window-sill and opened it out, and the guide that would 
guide the window would hold it. 

Q. After you got this and got the description of it, 

88 did you find any more in the building? A. Yes, sir. 

Q. Where did you find them? A. In the corner 
room in Mr. Cardillo’s office, an office where I very seldom 
went mvself. 

Q. Were those in the windows? A. Yes. 

Q. But what was there in the manufacture of these venti¬ 
lators so thev couldn’t fall out? A. Thev couldn’t fall out 
when they were in the windows, in the guides that hold the 
window frames. You would have to de-collapse them to get 
them out. 

Q. Could you close the window with the ventilator in? 
A. No, sir. You could put it on the outside and close it 
down. 
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Mr. Wood: Would ycur Honor permit me one question? 
I don’t like to continue. 

The Court: All right. 

By Mr. Wood: 

Q. Didn’t it have a little adjusting screw that when you 
extended it it fitted it to any window? A. Yes, sir, they 
were on there, but they were not constructed very well me : 

chanicallv and none of them ever held. 

• #*#****•# 

108 Miss Dorothy R. Brown. 

Direct Examination 
By Mr. Wood: 

Q. Will you please state your name ? A. Miss Dorothy R. 
Brown. 

Q. Where are you employed? A. At the U. S. Compensa¬ 
tion Commission. 

Q. How long have you been employed the re? A. Approx¬ 
imately twelve years. 

Q. You were employed there, then, in February, 1941, 
were you not? A. Yes. 

Q. In what capacity? A. Secretary and administrative 
assistant to the Deputy Commissioner. 

Q. You are familiar with the hours of that Commission in 
the office each day? A. Naturally. 

109 Q. What were the week-day hours! A. At that 
time at least nine to four-thirty on five days of the 

week, and on Saturday nine to one. 

Q. Were you familiar with the other office rooms that 
were occupied by the Compensation Commission? A. Yes, 
sir. 

Q. Were there any window ventilators in those rooms? 
A. In some of them. 

Q. In February, 1941? A. I believe so. 

Q. What floor did you occupy? A. The fourth floor. 
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Q. What portion, or what part of the fourth floor? A. 
The entire fourth floor of the building. 

Q. So that you had the entire front of the floor, also? A. 
That is right. 

Q. How long had the window ventilators been in those of¬ 
fices they were in prior to February 15,1941? A. I couldn’t 
say exactly. I would say approximately some months. 

Q. Some months. Could you be a little more definite about 
this? Would that be five, or six months, or longer, or less? 
A. I am afraid I couldn’t be more definite. I remember 
noticing that they had been in for some time. 

Q. Had they been in for several months? A. Several 
months; that is to the best of my recollection. 

Mr. Wood: Your witness, Mr. Myers. 

110 Cross-Examination 
By Mr. Myers: 

Q. Miss Brown, will you tell us, please, if you know, who 
used those ventilators in those front rooms there? A. I 
don’t know except by hearsay. 

Q. Do you know whether or not they were provided by 
the employees of the Commission? A. That is my under¬ 
standing. 

Mr. W^ood: If the Court please, the witness has said she 
does not know except by hearsay. She has answered the 
question, so I submit any testimony she could give would 
be only what is here, because she has already stated that. 

The Court: Yes, that would be true. 

What was the further question? 

Mr. Wood: The further question propounded by Mr. 
Myers just now was whether members of the Commission 
put them in, and she said “Yes.” 

That is what I understood her to say, and I ask that it 
be stricken out as hearsay. 

The Court: It will be stricken out. 
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By Mr. Myers: 

Q. There was a lease, was there not, Miss Brown, between 
the District of Columbia Workmen’s Compensation Com¬ 
mission and the Washington Loan and Trust Company? A. 
So far as I know. That matter was not handled by our par¬ 
ticular office. 

Q. It w r as handled by the Commission proper, was it not? 
A. That is right. 

Mr. Wood: May it please the Court, unless this 
111 witness knows with regard to that of her own knowl¬ 
edge, I submit it is not competent evidence, and it is 
easilv obtainable. 

The Court: I will let you inquire how she knows first. 
By Mr. Wood: 

Q. I think you stated you knew there was a lease. Did 
you ever see a lease? A. I never saw the lease, no. 

Q. Did you have anything to do with its execution ? A. I 
did not. 

Mr. Wood: I think that settles the question. 

The Court: If counsel insists on it— 

Mr. Myers: No. We do not insist on it. We have a stip¬ 
ulation in the pre-trial order that there was a lease. 

Mr. Wood: Then why don’t you admit it? 

Mr. Myers: I just wanted to bring it out. 

Mr. Wood: I have no objection to the introduction of the 
lease right now. 

The Court: All right, gentlemen. When major facts are 
stipulated there is no use taking time to prove them. 

By Mr. Myers: 

Q. How long were you in the McGill Building, Miss 
Brown? A. I would say approximately three years. 

Q. Up to the time you left the McGill Building? A. Yes. 

Q. Do you recall when you left the McGill Building? A. 
I believe it was about June, 1938. 
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Q. June, 1938? A. Yes; that is the best of my recollec¬ 
tion. 

Q. June, 1938. You moved there, you mean, in 
112 June, 193S? A. I think so. There might have been— 
Q. (interposing) My question was when did you 
move away from there? A. Oh, when did we move away 
from there? 

Q. Yes. A. I can tell you that: August 27, 1941. 

O. August 27,1941, and you are now in different quarters 
than the McGill Building? A. Yes. 

By the Court: 

Q. Miss Brown, when are those ventilators used? Are 
they more frequently used in the summer, or winter, or is 
there one time more than another? A. Well, I believe they 
are used at different times. 

Q. In cold weather or warm weather? A. Probably more 
in cold weather. In warm weather, you see, they would have 
the window entirely up. 

136 Mrs. M. E. Dickerson. 

• •*••••••• 

Direct Examination 
Bv Mr. Myers: 

Q. You are Mrs. Emmy Dickerson? A. Yes, sir. 

137 Q. Will you speak up? These ladies and gentle¬ 
men have to hear you. 

Where do you live, Mrs. Dickerson? A. 628 E Street, 
Southwest. 

Q. And where were you employed in February, 1941 ? A. 
McGill Building. 

Q. And what was the nature of your employment at the 
McGill Building? A. Cleaning offices. 

Q. You were a charwoman? A. Charwoman, yes. 

Q. And you were employed by the Washington Loan and 
Trust Company? A. Yes, sir. 
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Q. And what portion of the McGill Building was in your 
control? A. You mean— 

Q. (interposing) What portion of the McGill Building did 
you clean? A. The fourth floor. 

Q. The fourth floor. And do you know who occupied the 
fourth floor? A. Yes, sir. 

Q. Who did? A. The Compensation. 

Q. The Compensation Commission? A. The Compensa¬ 
tion Commission, yes. 

Q. Now, you came to the building at what time for 
138 cleaning purposes? A. From five to eight. 

Q. And on Saturdays? A. On Saturdays two to 

five. 

Q. Two to five. Now, did there come to your attention, 
or was there called to your attention at any time, the fact 
that a lady had been injured on the sidewalk as a result of a 
ventilator falling out of a window in the McGill Building? 
A. Yes, sir, it did. 

Q. Was this fact called to your attention, that this acci¬ 
dent occurred on Saturday, February 15, 1941? A. Yes. 

Mr. Wood: I think he should not be permitted to lead 
the witness. 

The Court: I think in the point of saving time it is proper 
to draw the witness’s attention to the point about which in¬ 
formation is to be elicited. 

By Mr. Myers: 

Q. Will you tell us whether or not on February 15, 1941, 
which is admitted to have been a Saturday, you were en¬ 
gaged in your usual work on the fourth floor of the McGill 
Building from two to five? A. Yes. 

Q. In the course of your work how did you get into the 
offices? A. We had a key to open the door. 

Q. Were the offices locked when you got there? A. Yes, 
sir. 

Q. Were all the employees gone when you got there? A. 
Yes, sir. 
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139 Q. And what was the condition of the windows 
with respect to whether they were up or down, or 

what was their general condition on that date? A. They 
were down. 

Q. Now, did you, in the course of your cleaning on that oc¬ 
casion, have occasion to touch the windows in any way, 
shape or form for any purpose? A. No, sir. 

Q. What was your practice in respect to the windows in 
connection with your cleaning? A. We did not clean the 
windows. 

Q. W : ho cleaned the windows? A. They had a cleaning 
man. 

Q. You mean some man cleaned the windows? A. Yes. 
Q. You had nothing to do with cleaning the windows? A. 
No. 

Q. Now, vrhat did you use in the event you needed air, 
ventilation, during the time you were cleaning the fourth 
floor? A. We had electric fans. 

Q. Did you have occasion to use them sometimes in con¬ 
nection with your work? A. Yes, sir. 

Q. Did you, Mrs. Dickerson, at any time for any purpose, 
use or handle a window ventilator, or window ventilators, 
on the fourth floor? A. No, sir. 

Mr. Myers: You may inquire. 

140 Cross-Examination 

By Mr. Wood: 

Q. How long had you been employed before February 15, 
1941, the Saturday in question? A. I don’t know the exact 
time, but it was around three years. 

Q. You had seen those window ventilators many times? 
A. Yes. 

Q. On the fourth floor when you went in there to clean 
up? A. Yes. 

Q. They had been there six months, or more, hadn’t they? 
A. I couldn’t say exactly. It was in the summer before. 
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Q. The summer before this February? A. Yes, sir. 

Q. So that would have been seven months, or more, 
wouldn’t it? A. I suppose so. 

Q. Did you have occasion at any time to remain away 
from your work and have somebody else do your work when 
you were sick, for instance? A. I very seldom get sick. 

Q. Did you ever remain away? A. I have not been sick 
for quite a while. 

Q. And did any of the other ladies who did the work there 
ever stay away? A. Yes. 

Q. And if they did you would be assigned to do 

141 their work? A. Double up, yes. 

Q. So that you were not assigned exclusively to the 
fourth floor? A. Yes. 

Q. Oh, you did work on the fourth floor? A. Yes. 

Q. But when you were away other women would be as¬ 
signed to come in and double up on your floor, wouldn’t 
thev? A. Yes. 

Q. Now, when you came in to the fourth floor to do your 
work in the offices, if the ventilators had been left up what 
would you do? A. I would leave them as they were. 

Q. Was Mr. Claridge ever in those rooms with you on the 
fourth floor? A. No, sir. 

Q. Whom did you serve under? Who hired you? Mr. 
Claridge. 

Q. And you were in his charge all the time you worked 
there the whole three years, weren’t you? A. Yes. 

Q. And how long would it take you to clean up in and 
about the fourth floor, the front part of the building? A. 
The front part? About an hour and a half. 

Q. And do you remember whether or not you were off at 
any time during the month of February? A. No, I don’t. 

Q. Were you? A. I don’t think so. I can’t re- 

142 member so far back, but I don’t think so. 

Q. You don’t know for sure? A. No. 

Q. You don’t know for sure? A. No, sir. 
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Q. And if several windows were up in the office you would 
go in and clean, lock the door and leave the windows up; is 
that right? A. Yes, sir. 

Q. What type of electric fan was this that you say you 
used in these offices? A. They are just round fans. Some 
of them set on the floor and some on the desk. 

Q. In July and August, the hot months here in Washing¬ 
ton, it gets right warm, doesn’t it? A. Yes, sir, it does. 

Q. Do you mean to tell us in months like that, in hot 
weather, you didn’t put up the windows when you were 
cleaning? A. No, sir. I didn’t have time to fool with the 
windows. 

Q. Always used the fan? A. Yes. 

Q. Never put the windows up at all? A. No, other than 
to leave them— 

Q. (interposing) But, in no instance— 

Mr. Myers (interposing): You don’t give her a chance to 
finish. Go ahead. 

The Witness: They were left wherever they might be. 

By Mr. Wood: 

Q. And at no time during the three years you 
143 worked in the building did you ever put a window up 
or down? A. No, sir. 

Q. Did you work on the fourth floor at all times? A. Yes, 
sir. 

Q. Never worked on any other floor at any time? A. As 
I say, if there were some off on other floors I worked on 
those. 

Q. But you were assigned to the fourth floor? A. Yes. 

Q. Was there a head charwoman? A. Yes. 

Q. What were her duties? A. She would come around to 
see if the work was done right. 

Q. Would she, if there was any complaint, check on your 
work on the fourth floor, as well as other floors? A. Yes. 

Mr. Wood: That is all. 
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Redirect Examination 
By Mr. Myers: 

Q. Did you ever see the chief charwoman at any time 
ever touch any windows on any of the floors when you were 
there? A. No. 

Q. Now, Mrs. Dickerson, were there notices posted on the 
walls of the Compensation Commission with respect to lights 
and windows, and papers? A. Yes, sir. 

Mr. Wood: If the Court please, we object. 

Mr. Myers: And the same excuse is given. 

144 I say we cannot supply them because they were 
torn down. 

The Court: All right. 

By Mr. Myers: 

Q. Tell us what were those notices. What were the con¬ 
tents ? A. They were posted on the door. 

Q. On the fourth floor door? A. Yes, sir. 

Q. What did they say? 

Mr. Wood: I must insist on my objection. I do not like 
to keep on objecting, but there is nothing to show that there 
are no copies of those notices, and it is a well known rule 
that if there is any such it is the best evidence. 

By the Court: 

Q. How long were the notices, about how many words and 
lines were there? A. Just to put the lights out and the 
windows down before leaving. 

Q. About how many lines were there in the notices? A. I 
have a notice here something like that. 

Q. You have a copy of the notice? A. No, something 
like that, but it is for the place I have now. 

Mr. Myers: This witness still works at the McGill Build¬ 
ing. 

Mr. Wood: Certainly what they do have now would not 
be admissible. 
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By the Court: 

Q. It is the same notice that was there? A. No, it 

145 is about the papers and desks, and the other was 
lights. 

Q. The other was different from this? A. It was wrote 
the same \rav only different words, yes. 

The Court: We will have to sustain the objection to this 
one that is in different words. 

By Mr. Myers: 

Q. I wasn’t asking about that. I was only asking for 
those that were there at that time. A. We don’t have them 
any more. 

Q. And you don’t have them any more because the Com¬ 
pensation Commission isn’t there any more? A. That’s 
right. They used to leave the papers there on the desk and 
nobody ever put them away. 

Q. You mean the Workmen’s Compensation Commission 
leave the papers on the desk, but the British Purchasing 
Commission puts them away? A. Yes, sir. 

The Court: I think we will let the witness testify. 

Mr. Wood: May I interpose an objection for the record? 
The Court: Yes. 

By Mr. Myers: 

Q. You noticed these notices posted there, didn’t you, 
Mrs. Dickerson? A. Yes, sir. 

Q. Were you there during the entire time the Compensa¬ 
tion Commission occupied the fourth floor? A. I can’t say. 
I know I was there before they moved. 

Q. You know you were there before they moved. 

146 What did those notices say? A. “Please put the 
lights out and windows down before leaving.” 

Mr. Myers: That is all. 
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By the Court: 

Q. Was that put there for your information, or for the 
employees? A. The employees, the people in the rooms. 

The Court: All right. 

Re-Cross-Examination 
By Mr. Wood: 

Q. But you told me on cross-examination a few moments 
ago that on instances, or times, when you were in there, if 
the windows were up above the ventilators, you went ahead 
with your cleaning and never did put them down? A. Yes. 

Q. And there w’ere lots of instances where that occurred; 
is that so? A. No, sir. 

Q. But you did say you never did put them down when 
they were up, didn’t you? A. The ventilators was in and 
the windows was down on them. 

Q. But you answered the question on cross-examination 
that whenever you found a window up you left them up like 
they were and never put them down; is that right? A. Yes, 
sir. 

Mr. Wood: That is all. 

By Mr. Myers: 

147 Q. Let me ask you if you mean “up” without 

being on the window ventilator, or do you mean as 
being held on the ventilator. 

Mr. Wood: I object to the leading question. 

Mr. Myers: May I cross-examine on that point ? 

The Court: Very well. 

By Mr. Myers: 

Q. Mrs. Dickerson, when you speak of the windows being 
up, what do you mean with reference to them being up when 
you went in the room and never touched them? On those 
occasions were the ventilators in the window; do you know? 
A. Yes. 
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Mr. Wood: I object, if the Court please. It is decidedly 
leading, and his witness. 

The Court: I think she may testify whether or not the 
ventilators were in the window, or out. 

You can frame your question so as to bring that out. 

By Mr. Myers: 

Q. When you answered the question that you were in 
there on occasions when the windows were up, were, or were 
not, the ventilators in the windows that were up, when you 
speak of them as being up? A. Yes, sir. 

Q. Were, or were not, the lower portion of the windows 
resting on the top of the ventilator at the time you speak 
of that, or when you say they were up? A. Yes, sir. 
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BRIEF FOR APPELLEE. 


Preliminary. 

This is an appeal in an action for damages for personal 
injuries, instituted in the United States District Court for 
the District of Columbia by the appellee, Margaret B. 
Hickey, (hereinafter referred to as plaintiff) against the 
Washington Loan and Trust Company, etc., appellant, 
(hereinafter referred to as defendant) from a judgment 
in favor of the plaintiff. 
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Statement of the Case. 

Plaintiff, while walking on the public sidewalk, was struck 
on the head by a portable window ventilator which fell 
from the 4th floor of the seven-storv office building located 
on the south side of “G” street between 9th and 10th streets, 
northwest, in the city of Washington, D. C., and known as 
the McGill Building. The building was managed, con¬ 
trolled and operated by the defendant who rented the many 
rooms therein to numerous tenants, the 4th floor being oc¬ 
cupied by the District of Columbia Workmen’s Compensa¬ 
tion Commission. 

The accident occurred on Saturday February 15, 1941 
about 3:30 P. M. and it stands uncontradicted that the Com¬ 
pensation Commission had closed at 1:00 P. M. and that 
none of their employees were in the building at the time of 
the accident, the only persons present being employees of 
the defendant who were in and about the offices on the 4th 
floor and other floors performing their duties in cleaning 
the said offices. 

The defendant employed in its operation of the building 
a superintendent, who maintained two offices, one on the 
first floor and one in a pent house on the top of the building. 
(Appellant’s App. 31.) His duties were many, among them 
being the inspection of the building, the recommending of 
repairs to be made, and when the repairs were minor doing 
them himself or having them done by one of the employees. 
He hired or recommended the hiring of the charwomen, ele¬ 
vator operators, and other employees who were necessary 
in the operation of a large office building. 

Testimony of the superintendent was that the char¬ 
women generally opened the windows when they went in to 
clean the offices to get fresh air and when they were through 
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they would put them down again. (Appellant’s App. 35; 36; 
37.) 

Mrs. M. E. Dickerson, the charwoman, whose duties were 
to clean on the 4th floor, testified that she had seen the ven¬ 
tilators in the windows many times since the previous sum¬ 
mer or at least seven months before the accident. (Appel¬ 
lant’s App. 56-57.) 

Hilda Vogel, witness for the plaintiff., testified that she 
and the superintendent, after the accident, went to the curb 
and pointed up at the window from where the ventilator 
had fallen. (Appellant’s App. 26-27.) 

There was no testimony as to who installed the ventilators 
in the windows, although the defendant’s building superin¬ 
tendent did testify that, to his knowledge, the ventilator, 
or ventilators, was, or were not, furnished by the defend¬ 
ant. (Appellant’s App. 40; 41.) 

ARGUMENT AND AUTHORITIES. 

The points on which defendant relies will be considered 
and discussed herein in the order treated by counsel for 
defendant in the brief filed herein on behalf of the defend¬ 
ant 

1. The principle of res ipsa loquitur is applicable in this 
case. 

It is claimed by the defendant that the Court erred in 
submitting the case to the jury upon the principle of 
ipsa loquitur for the reason that the thing, namely, the 
window ventilator, causing the injuries sustained by the 
plaintiff, was not in the exclusive possession and control 
of the defendant. The defendant contends that in order 
for the doctrine of res ipsa loquitur to apply the thing 
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causing injury must be in the exclusive possession and con¬ 
trol of the defendant (meaning one defendant and not co¬ 
defendants). We cannot agree with this contention. Num¬ 
erous authorities have been cited by defendant in its brief 
in support of this contention which do hold that the thing 
causing injury must be in the exclusive possession and con¬ 
trol of the defendant in order for the doctrine of res ipsa 
loquitur to apply, but, w’hile these authorities do so hold 
that does not mean that more than one defendant could not 
be held liable under the doctrine of res ipsa loquitur, and 
these decisions, cited in defendant’s brief, we submit, do not 
so hold. 

With reference to whether more than one defendant can 
be held liable under the doctrine of res ipsa loquitur, the 
Court’s attention is called to the following case: 

Duerr v. Consolidated Gas Co., 83 N. Y. S. 714, 86 
N. Y. App. Div. 14. 

Facts: In this case a large tank constructed by independ¬ 
ent contractors according to the plan of the own¬ 
er, was, before acceptance by the owner, filled with 
water at the direction of contractors to test wheth¬ 
er it was water tight, and, while thus filled with 
water, it burst causing injuries to plaintiff who was 
at work in a furniture factory on premises near¬ 
by. 

The Court in holding that the doctrine of res ipsa loquitur 
applied to both the owner and contractors at page 721 said: 

“The Court charged the jury, and we think properly, 
that the doctrine of res ipsa loquitur applied to both 
the owner and contractors. (Cases cited.) It was ap¬ 
plicable to the owners on account of their ownership, 
possession of the premises, and supervision of the 
work; and it was applicable to the contractors because 
they constructed the tank, participated in filling it with 
water, and were in charge of the work.” 
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In the view we take of the matter, however, it is not neces¬ 
sary to pass upon the question whether more than one de¬ 
fendant can be held liable under the doctrine of res ipsa 
loquitur for the reason that the evidence in this case indis¬ 
putably shows that the window ventilator, the thing caus¬ 
ing the injury here, was in the exclusive possession and con¬ 
trol of the defendant herein , on the particular day and at 
the moment and on the occasion of the accident here in¬ 
volved. We, therefore, respectfully submit that all of the 
authorities cited by defendant on this question have no 
application to the facts in this case, and do not support 
the contention made by the defendant. The decisions cited 
by defendant in fact give more support to the contention 
here made by us than they do to the contention made by de¬ 
fendant, particularly in view of the evidence, which shows 
that the window ventilator was in the exclusive possession 
and control of the defendant at the time of the accident. 

The evidence disclosed by the record shows, beyond dis¬ 
pute, that the accident in question happened on Saturday, 
February 15,1941, at 3:30 P. M. (Appellant’s App. 21; 47); 
that the District of Columbia Workmen’s Compensation 
Commission, the tenant on the fourth floor of the McGill 
Building, closed its offices at 1:00 P. M., on Saturdays and 
on Saturday February 15, 1941 (Appellant’s App. 47; 51); 
this was proven by the witness Miss Brown, secretary of 
said Commission and was not disputed in any way by the 
defendant; that the defendant under its lease with said ten¬ 
ant agreed to provide charwomen service; that this service 
was provided and that the charwomen worked in the week¬ 
days from 5:00 P. M. to 8:00 P. M. (Appellant’s App. 35.) 
To prove the hours of the charwomen the plaintiff was 
forced to call as a witness the building superintendent, Mr. 
Clarage, agent of the defendant. The charwoman who 
worked on the fourth floor in question was called by the de- 
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fendant who also testified that on Saturday, February 15, 
1941, she worked from 2:00 P. M. to 5:00 P. M. on the fourth 
floor of the building. (Appellant’s App. 55.) Therefore, 
the accident causing the injuries happened 2 */> hours after 
the tenant had vacated the building and l 1 /* hours after the 
charwomen, agents for the defendant, came to work; that 
at the very moment the accident occurred the agent of the 
defendant was therefore on the fourth floor. It therefore 
cannot be disputed that at the time of the accident the agents 
of the defendant were in the building and that the employ¬ 
ees of the tenant were not. In addition to this, paragraph 
6 of the lease, between the defendant and the tenant offered 
in evidence by the defendant, provides as follows: 

“6. The lessor shall furnish to the Government, dur¬ 
ing the occupancy of said premises, under the terms 
of this lease, as part of the rental consideration, the 
following: Electric current for lighting, for electric 
fans and for ordinary office equipment, together with 
the necessary lighting fixtures, sockets, bulbs, wall 
plugs, etc., water heat, elevator service, adequate 
toilet facilities and supplies, window shades on all ivin- 
dows and aimings where considered necessary by the 
Government, janitor service for the daily cleaning of 
office rooms, corridors and toilet rooms necessary for 
the proper use of the space, including the keeping of 
said lighting, heating and plumbing fixtures in good re¬ 
pair,” (Italics supplied.) 

The same lease in paragraph 9 further provides as follows: 

4 ‘9. The Lessor shall, unless herein specified to the 
contrary, maintain the said premises in good repair 
and tenantable condition during the continuance of this 
lease, except in case of damage arising from the act 
or the negligence of the Government’s agents or em¬ 
ployees. For the purpose of so maintaining the prem¬ 
ises, the Lessor reserves the right at reasonable times 
to enter and inspect the premises and to make any nec¬ 
essary repairs thereto” (Italics supplied.) 

From these provisions in the lease the defendant not 
only agreed to furnish various kinds of service, including 
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janitor service, to the tenant but also reserved the right at 
reasonable times 11 to enter and inspect the premises and 
to make any necessary repairs thereto In view of these 
provisions, we contend, that it made no difference who in¬ 
stalled the window ventilator in the window. Under these 
circumstances the defendant under the law was charged, 
particularly in view of the fact that the evidence further 
showed that the ventilator had been in use since the pre¬ 
vious summer, seven months or more, (Appellant’s App. 
57) with the responsibility of maintaining it in a safe con¬ 
dition so that it would not cause injury to the plaintiff, or 
other pedestrians lawfully using the public sidewalk. All 
of these facts make the defendant liable to the plaintiff. 
This liability is not affected, in view of these facts, by the 
liability or non-liability, of the tenant, the District of Col¬ 
umbia Workmen’s Compensation Commission. 

We know of no more appropriate set of facts for the doc¬ 
trine of res ipsa loquitur to be applied than those present¬ 
ed in this case. The defendant having reserved the right 
in its lease with the tenant to inspect the premises and 
make necessary repairs thereto and under this reserva¬ 
tion the power of control and possession of the ventilator 
at all times. It cannot be successfully contended that the 
defendant could not have compelled the removal of the 
window ventilator at any time it desired, even though the 
defendant’s claim that it did not install the ventilator be 
true. Therefore, under the law the defendant in this case 
had the exclusive right of control and possession of said 
ventilator on the day of the accident here involved and at 
all times. 

McClosky v. Koplar, 329 Mo. 527. 

Facts: This is the case where a radiator in the balcony of 
a theatre, which had been detached from the heat- 
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ing system and left standing in an aisle against the 
wall, tipped over as the plaintiff passed by and fell 
on him, breaking his leg. The manager gave no 
order for its removal and it was not known how it 
became disconnected. 

The Court in holding that the doctrine of res ipsa loquitur 
applied, said at page 535: 

“And the requirement that the instrumentality be 
under the management and control of the defendant 
does not mean, or is not limited to, actual physical con¬ 
trol, but refers rather to the right of control at the 
time the negligence was committed.” 

As stated above, the cases on the doctrine of res ipsa loqui¬ 
tur quoted by defendant are authority for the contention 
that said doctrine should be applied in this case. To il¬ 
lustrate this point the Court’s attention is called to two 
cases cited by defendant. 

These cases are: 

Leeper v. National Lead Company, (page 9 of Ap¬ 
pellant’s brief) D. C. E. D. Missouri 11/18/41; 
6 CCH Negligence Cases, p. 819, 42 F. Suppl. 
121 . 

The Court said: 

“With certain exceptions not now important, it is nec¬ 
essary to the application of the res ipsa loquitur doc¬ 
trine that the defendant be shown to have had control 
of the instrumentality at the time of the injury. Ab¬ 
sent such control there is no justification for requiring 
defendant to go forward with the proof and explain the 
real cause of the occurrence. • * •” (Italics supplied.) 

Portilla Drilling Co. v. Miller, et al. (page 11 of 
Appellant’s brief) Texas Court of Civil Ap¬ 
peals, San Antonio, 10/30/40, 4 CCH Negligence 
Cases, p. 1161, 144 S. W. (2) 936. 

The Court said: 

“It is, or must be, conceded, and there was evidence 
clearly establishing the fact that the accident was not 
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one that would ordinarily occur in the absence of negli¬ 
gence and it conclusively appears that the exploding 
machine was usually, and on the particular day and at 
the moment and on the occasion of the accident, under 
the exclusive control, direction and operation of the de¬ 
fendant. Under the now well settled rule, these facts 
made a prima facie case against defejidant under the 
doctrine of res ipsa loquitur . * * *” (Italics supplied.) 

Let us suppose that the tenant here had moved from the 
McGill Building two months before the accident in question 
and upon moving had left the window ventilators in the 
windows and a new tenant, under lease, moved in, and then 
the accident occurred; that then as here the defendant said 
it had not seen the ventilators, did not install them in the 
windows, nor did not know they were in the windows and 
had no knowledge concerning them or their use, it could 
hardly be argued, and we think no one would say, that the 
defendant would not be liable and should not be held respon¬ 
sible for the consequent damage. We maintain that, since 
the admitted evidence which came from the defendant’s 
own witness, namely, the charwoman, showed that the ven¬ 
tilator had been used in the window from the previous sum¬ 
mer to the date of the accident, February 15,1941, for a pe¬ 
riod of months, not days, the defendant was charged with 
knowledge under the law of the ventilator’s presence. The 
defendant thus had knowledge at all times and acquiesced in 
its use and suffered it to remain, under which circumstances 
the defendant is liable for its improper or unsafe mainte¬ 
nance, the same as if the window ventilator had been in¬ 
stalled by said defendant, particularly in view of the fact 
that the evidence shovred that the accident happened at a 
time when the agents of the defendant were in and about 
the building and the employees of the tenant were not. 
Further, the jury was not compelled to believe the testimony 
of the superintendent, Clarage, when he testified that he 
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had no knowledge concerning the ventilator, or the testi¬ 
mony of the charwoman when she testified that she at no 
time handled, moved, used or in any way touched said ven¬ 
tilator. Then, too, the evidence further showed that the 
defendant employed many more employees in and about the 
building (Appellant’s App. 29 to 51), all of whom, we sub¬ 
mit, could have handled, moved, used and touched the win¬ 
dow ventilator, not only prior to the date of the accident, 
but on the very day and at the time the accident occurred. 
Whereas, the evidence still further showed that an em¬ 
ployee or employees of the tenant did not and could not 
have handled, moved, used or touched the ventilator at the 
time of the accident, nor could they have done so for a pe¬ 
riod of 2Vo hours prior to the time the accident happened, 
because the tenant closed its offices at 1:00 P. M. and the 
accident happened at 3:30 P. M. The fact that the acci¬ 
dent did occur at 3:30 P. M. on Saturday, February 15, 
1941, was not disputed by the defendant, but in fact was 
admitted. Under these circumstances it became a ques¬ 
tion of fact for the jury to determine, and not a question 
for the Court to determine as a matter of law. Therefore, 
the Court having properly submitted the case to the jury 
upon the doctrine of res ipsa loquitur, and the jury having 
rendered a verdict in favor of the plaintiff, said verdict 
should not now be disturbed. 

One of the leading cases on the doctrine of res ipsa 
loquitur in this jurisdiction is the case of Moore v. Clagett, 
48 App. D. C. 410, 415. In that case this Court said: 

“* * * The rule of res ipsa loquitur arises in a case 
where the accident is such that, in the ordinary course 
of events, it would not have happened except through 
the negligence of the defendant, and when the facts 
relating to the accident are peculiarly within his knowl¬ 
edge. In such a case, from the mere happening of the 
accident, a presumption of negligence arises, w r hich, 
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if not satisfactorily explained by the defendant, au¬ 
thorizes a recovery. Sweeney v. Erving, 228 U. S. 233, 
240, 57 L. ed. 815, 818, 33 Sup. Ct. Rep. 416, Ann. Cas. 
1914D, 905. It is within the election of the plaintiff 
to avail himself of the rule by merely alleging amd 
proving the circumstances of his presence, the acci¬ 
dent, and the injuries sustained” (Italics supplied.) 

Other cases on doctrine res ipsa loquitur: 

Wardman v. Hanlon, 52 App. D. C. 14. 

Sweeney v. Erving, 228 U. S. 223. 

King v. Davis, 54 App. D. C. 239. 

Lyman v. Knickerbocker Theatre Company, 55 
App. D. C. 323. 

Soto v. Spring Valley Water Company, 178 Pac. 
305 (Cal.). 

Houn v. Talley, 181 Pac. 81 (Cal.). 

O’Connor v. Mennie, 169 Cal. 217; 146 Pac. 674. 

Benjamin v. Sears Roebuck Company, 23 N. E. 
(2nd) 447. 

Plaintiff’s prayer No. 2 granted by the lower court over 
objection of defendant and referred to on page 15 of de¬ 
fendant’s brief is as follows: 

“The jury are instructed that when a thing which 
causes injury is shown to be under the management of 
the defendant, and the accident is such as in the ordi¬ 
nary course of things does not happen if those who 
have the management use proper care, it affords rea¬ 
sonable evidence in the absence of explanation by the 
defendant, that the accident arose from want of care.” 

This prayer is the usual prayer granted wherein the doc¬ 
trine of res ipsa loquitur is applicable and, we submit, it is 
supported by Moore v. Clagett, supra, and therefore, was 
properly granted by the court. On pages 9 and 10 of Ap¬ 
pellant’s Appendix this prayer has been slightly misquot¬ 
ed by the defendant in that the following words, namely, 
“and the jury may consider such fact along with and in light 
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of any other evidence offered,” have been added by de¬ 
fendant at the end of said prayer which were not included 
therein as granted by the court. The court’s attention is 
called to the fact that although this prayer was granted by 
the lower court it was not included in the court’s charge 
to the jury, while all of the defendant’s prayers granted 
by the lower court, were. No objection was made by the 
defendant to the lower court’s charge to the jury. (Appel¬ 
lant’s App. 20.) 

The plaintiff’s prayer No. 4, referred to on page 16 of 
defendant’s brief, and which defendant mistakenly states 
was granted over its objection, is as follows: 

“The jury are further instructed that it was the duty 
of the defendant corporation to maintain and control 
the window ventilator in question in a reasonable safe 
manner.” 

This prayer was not granted by the lower court (Orig¬ 
inal Transcript of Record, page 158) and, therefore, the 
defendant cannot now contend that any error was commit¬ 
ted by the lower court with reference to plaintiff’s prayer 
No. 4. 

On page 5 of defendant’s brief, the defendant states that 
the lower court erred in rejecting defendant’s jury instruc¬ 
tion numbered 3. Said prayer is as follows: 

• 

“You are instructed that a window ventilator similar 
to the one described in this case is not per $e a danger¬ 
ous instrumentality for which the defendant is held re¬ 
sponsible, but you must find from the evidence that its 
use and control, if any, by the defendant through its 
employees on February 15, 1941, was negligent and 
careless and proximately contributed to its fall upon 
the plaintiff on that date, before you can render a ver¬ 
dict in favor of the plaintiff against the defendant.” 

It will be noted that this prayer requested an instruc¬ 
tion on the question that the window ventilator was not per 
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se a dangerous instrumentality. In this connection the 
Court’s attention is called to the fact that it was not con¬ 
tended by the plaintiff that said window ventilator was 
per se a dangerous instrumentality, nor do the pleadings 
in the case so allege. This being so the lower court prop¬ 
erly denied said prayer, particularly in view of the fact 
that the court granted prayer No. 6 requested by the de¬ 
fendant, which dealt with the question as to whether the de¬ 
fendant had knowledge of a defective or dangerous condi¬ 
tion with respect to the window ventilator. The defend¬ 
ant’s prayer No. 6 was read by the lower court to the jury 
in its charge. (Appellant’s App., Court’s charge page 19.) 

2. The Court committed no error in overruling appel¬ 
lant’s motion for judgment notwithstanding the jury ver¬ 
dict. 

For the reasons hereinabove given, we respectfully sub¬ 
mit, that the court properly submitted the case to the jury 
under the doctrine res ipsa loquitur. This being so it was 
not necessary for the plaintiff to prove that the ventilator 
was defective or in a dangerous condition. The accident 
in this case is such that in the ordinary course of events 
the window ventilator would not have fallen except through 
the negligence of the defendant, and the facts, as shown 
by the evidence, relating to the accident were peculiarly 
within the knowledge of the defendant. Therefore, proof 
of the falling of the ventilator gives rise to a presumption 
of negligence on the part of the defendant. This called 
for a satisfactory explanation from the defendant, which, 
if not satisfactorily explained by said defendant, author¬ 
ized a recovery in favor of the plaintiff. The jury, by its 
verdict, apparently concluded that the explanation given 
the defendant was not satisfactory. The evidence adduced 
by the plaintiff showed the circumstances of her presence 
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in front of the McGill Building on Saturday, February 15, 
1941 at 3:30 P. M., the accident which occurred there at that 
time, and the injuries sustained by her as a result thereof. 
This is all that the law required the plaintiff to show un¬ 
der the doctrine of res ipsa loquitur. Under the author¬ 
ities cited above, proof of the cause of the falling of the ven¬ 
tilator, or defective, or dangerous condition of the venti¬ 
lator is not necessary. Under the doctrine of res ipsa 
loquitur it is incumbent upon the defendant to explain the 
cause, and to prove the identity of the party responsible 
for the dangerous condition. 

Schmidt v. Stern, et al., 196 N. Y. Supp. 727. 

Facts: Defendant 305 West End Corporation was con¬ 
structing, under its own general management, a 
large apartment house upon land owned by it. It 
had let out a contract for the steam heat radiators, 
and their installation, to the defendants, Stem and 
Morris. In July 1921, the defendants, Stern and 
Morris, delivered at the building referred to a 
number of radiators for installation in the various 
rooms of the building at a later date. The owner 
had a general superintendent in charge of the build¬ 
ing operation; said superintendent was in the build¬ 
ing when the radiators referred to were brought 
there and under his instruction the radiator in ques¬ 
tion was taken, by employees of defendants, Stern 
and Morris, to a specified room where it was laid 
on its side on the rough boarding upon which the 
finished flooring was later to be placed. There was 
no proof as to the position of the radiator from, 
that time until a time immediately prior to the ac¬ 
cident, giving rise to the action, which showed the 
radiator had been moved from its original posi¬ 
tion. On September 16, 1921, plaintiff, an em¬ 
ployee of a subcontractor, who had been engaged 
by the owner to tile a room contiguous to that in 
which the radiator had been placed. The radiator 
fell over upon him from its position on a rubbish 




pile, injuring him. It was not shown by whom, or 
by whose order, the radiator was placed where it 
was when it fell, because of which the owner claim¬ 
ed he was not liable. 

In this case the court in holding that the owner was liable 
and that the doctrine of res ipsa loquitur was applicable 
said: 

“• * * Kegardless, however, of the identity of the per¬ 
sons originally responsible for placing the radiator up¬ 
on the rubbish pile referred to, we are of the opinion 
that, as to the owner, the same rule, res ipsa liquitur, 
that shifts the burden of evidence upon the point of 
negligence, also shifts the burden of evidence upon the 
identity of the party legally responsible, and calls up¬ 
on the owner to overcome the presumption against it 
arising out of its ow'nership, custody, and general con¬ 
trol of the building. * * # In such circumstances, in our 
opinion, the owner was under the duty, as the general 
custodian of the building, of taking proper precautions 
to prevent the very sort of thing that occurred here. 
The reasoning that leads to that conclusion seems also 
to require the exoneration of Stern and Morris.” 
(Italics supplied.) 

The evidence conclusively shows that the building, name¬ 
ly, the McGill Building, from which the ventilator fell, was 
a large office building, maintained, operated and controlled 
by the defendant in the center of the city for business pur¬ 
poses ; that said defendant maintained and employed a su¬ 
perintendent in the building with two offices in said build¬ 
ing (Appellant’s App. 31) who was present in said build¬ 
ing during cold weather from 7:00 A. M. until sometimes 
10.00 or 11:00 P. M. (Appellant’s App. 33) having the gen¬ 
eral management, supervision and control of the building 
and employees such as charwomen and all other employees 
of said defendant in said building as well as the keys to 
the various offices in the building (Appellant’s App. 31); 
that said superintendent showed and rented prospective 





16 


tenants office space in the building (Appellant’s App. 30; 
31); that the charwomen and superintendent were in the 
building at the time of the accident here involved (Appel¬ 
lant’s App. 55; 44; 48; 23); that all employees from the 
offices of the tenants on the fourth floor of the building had 
gone. (Appellant’s App. 55.) The evidence further show¬ 
ed that the ventilator had been used in the fourth floor win¬ 
dow for six or seven or more months prior to the accident; 
that the ventilators had been seen many times by the char¬ 
woman, the witness, Mrs. Dickerson (Appellant’s App. 56; 
57); that it was a violation of the lease for the tenant on 
the fourth floor to have the ventilators in question (Ap¬ 
pellant’s App. 42); that the superintendent of the building 
at no time instructed or told any tenant of the building not 
to put any ventilators in, or to take any ventilators out, of 
the windows of the building. (Appellant’s App. 48; 49.) 
Under these circumstances the defendant is presumed to 
have knowledge of its presence although the building su¬ 
perintendent denied he knew it was there. Certainly the 
defendant knew, or should have known, that the window ven¬ 
tilator was in use. In such circumstances the said defend¬ 
ant was duty bound under the law to exercise reasonable 
care to maintain it in a safe condition, to avoid injury to the 
plaintiff, which if not done, the defendant should be held 
responsible for the consequential damage. The defend¬ 
ant’s failure to know that the ventilator was being used did 
not excuse it, if the failure was due to want of reasonable 
care in the premises. 

King v. Davis , 54 App. D. C. 239. 

In the King v. Davis case this court, at page 241, appro¬ 
priately said: 

“• * * A person may be held, not only for what he 
knows, but also for what he would have known if he had 
exercised reasonable care in the premises. Market Co. 
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v. Clagett, 19 App. D. C. 12, 26; Brown v. Savings 
Bank, 67 N. H. 549, 39 Atl. 336, 68 Am. St. Rep. 700; 
Paterson v. Jos. Schlitz Brewing Co., 16 S. D. 33, 91 
N. W. 336.” 

It is not necessary that the defendant have notice of any 
defective or dangerous condition of the ventilator here in 
question as long as said defendant knew, or should have 
known, that said ventilator was being used in one of the win¬ 
dows of the McGill Building which was under its man¬ 
agement, supervision and control. 

McCloskey v. Koplar, supra. 

Kinchlow v. K. C., K. V. W. Ry. Co., (Mo. Sup., 
Div. 1), 264 S. W. 416, 420. 

In the Kinchlow case the Court said: 

“The omission in said instruction to include notice to- 
defendant of the defective brakes was supplied by such 
legal presumption of defendant’s negligence which re¬ 
mained and operated throughout the case in plaintiff’s 
favor, there being no countervailing testimony.” 

The same reasoning was approved by the Court in the 
case of McCloskey v. Koplar, supra. 

We submit, that under the facts and circumstances as 
shown by the evidence in this case the defendant (landlord) 

, is liable to the plaintiff for the injuries sustained by her. 
The question of liability or non-liability of the tenant, the 
District of Columbia Workmen’s Compensation Commis¬ 
sion does not alter in any way the liability of defendant to 
the plaintiff, an innocent citizen, guilty of no fault, passing 
by on the public sidewalk. 

We maintain that as far as a member of the public using 
the public sidewalk abutting the McGill Building (which 
was a business office building) is concerned, as the plaintiff 
was and did here, the defendant herein was charged with 
a duty under the law to maintain all windows and other ap- 
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purtenances used in connection therewith, such as the win¬ 
dow ventilator, in a reasonably safe condition, w T here the 
defendant knew, or should have known, of its use, and allow¬ 
ed it to remain as the facts show in this case. 

Wardman v. Hanlon, 52 App. D. C. 14. 

O’Hanlon v. Grubb, 38 App. D. C. 251. 

Security Savings & Com. Bank v. Sullivan, 49 App. 

D. C. 119. 

Trustee v. Foster, 156 N. Y. 362. 

Walker v. Dante, 61 App. D. C. 175. 

The entire building as such, we submit, under the law, 
was in the exclusive possession and control of the defend¬ 
ant corporation, acting through its agents and employees, 
at all times and not in any particular tenant with business 
offices therein. The exclusive right and pow’er of control 
over the window- ventilator in question w-as at all times in 
the defendant. 

At the bottom of page 17 and continuing on page 18 of 
defendant’s brief, defendant states, “Certainly the Ap¬ 
pellant’s charwoman and superintendent had no direction 
and authority over the employees of the U. S. Government 
w-ho had bought, installed and used the -window ventilator 
which w-as not covered by the lease”. There is no evidence 
of record that the employees of the U. S. Government 
bought or installed the w-indow ventilator. There is, how¬ 
ever, evidence of record that said employees used the 
w’indowr ventilator and that said ventilator was not installed 
by the defendant. 

For the foregoing reasons the defendant’s motion for a 
judgment notwithstanding the jury verdict, as provided by 
Buie 50 (b) of the Federal Rules of Civil Procedure was 
properly denied by the court below. In addition thereto 
said motion should have been denied by the court below 
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because the defendant failed to comply with the provisions 
of Rule 50 (b). Rule 50 (b) provides among other things 
as follows: 

“RESERVATION OF DECISION ON MOTION. 
Whenever a motion for a directed verdict made at the 
close of all the evidence is denied or for cmy reason is 
not granted. * * *” (Italics supplied.) 

An examination of the record in this case will show that a 
motion for a directed verdict for the defendant was made 
by its counsel at the close of the plaintiff’s case; that said 
motion was argued by counsel for defendant and overruled 
by the court; that thereupon counsel for defendant stated 
that he desired to stand on said motion and would not 
introduce any testimony on behalf of the defendant (Origi¬ 
nal Transcript of Record 125 to 130); that thereupon coun¬ 
sel for plaintiff, with permission of the court and no 
objection on the part of counsel for defendant, recalled the 
witness, Clarage, superintendent of the McGill Building, 
defendant’s agent, for the purpose of clarifying testimony 
previously given by him; that thereafter, although coun¬ 
sel for defendant had made the announcement to the 
court that no testimony w-ould be offered on behalf of the 
defendant he elected to and did offer testimony on behalf 
of said defendant (Original Transcript of Record 130). 
After this testimony was offered on behalf of the defend¬ 
ant counsel for the defendant did not renew or make any 
motion for a directed verdict on behalf of the defendant 
(Original Transcript of Record 152). Consequently no 
motion for a directed verdict ivas made at the close of all 
the evidence for the defendant, as is required by said Rule 
50 (b). Therefore, the motion made, by defendant, in the 
court below-, to set aside verdict and for judgment, should 
not have been granted by the court below because no motion 
for a directed verdict icas made at the close of all the evi¬ 
dence by the defendant. The provisions of Rule 50 (b) 
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were not complied with and for that reason the motion 
to set aside verdict and for judgment should have been 
denied, because other evidence was introduced which con¬ 
siderably strengthened the plaintiff’s case on the question 
that the defendant had knowledge that the window ventila¬ 
tor was being used in the window on the fourth floor of the 
McGill Building. 


Conclusion. 

In conclusion, it is respectfully submitted that the court 
below committed no error and that the verdict of the 
jury was proper and consistent with all the evidence, and 
that, accordingly, the judgment appealed from should be 
affirmed. 

Respectfully submitted, 


LESTER WOOD, 

H. HAZEN WILSON, 
Attorneys for Appellee . 




